
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 8 

Ref: 8ENF-L 

SENT VIA EMAIL AND 

1595 Wynkoop Street 
Denver, CO 80202-1129 

Phone 800-227-8917 
www.epa.gov/regions 

MAY 1 1 2018 

CERTIFIED MAIL- RETURN RECEIPT REQUESTED 

The Honorable Luke Duncan, Chairman 
Uintah and Ouray Business Committee 
PO Box 190 
Ft. Duchesne, Utah 84026-0190 

2818 HAY 14 AH JO: 45 

Re: Complaint and Notice of Opportunity for Hearing, Docket No. SDWA-08-2018-0013 

Dear Chairman Duncan: 

Enclosed is an administrative "Complaint and Notice of Opportunity for Hearing" filed against the Ute 
Indian Tribe and Ute Tribe Public Works under section 1414 of the Safe Drinking Water Act (SWDA), 
42 U.S.C. § 300g-3. The U.S. Environmental Protection Agency alleges in the complaint that the Ute 
Tribe and Ute Tribe Public Works failed to comply with two Administrative Orders issued on June 15, 
2017, under section 1414(g) of the SOWA, 42 U.S.C. § 300g-3(g), for alleged violations of the SOWA 
and the National Primary Drinking Water Regulations (NPDWRs) at the Uriah Heeps Spring and 
Whiterocks public water systems. The violations are specifically set out in the complaint. 

By law, the Ute Tribe and Ute Tribe Public Works have the right to request a hearing regarding the 
matters set forth in the complaint. Please pay particular attention to those parts of the complaint entitled 
"Opportunity to Request a Hearing" and "Failure to File an Answer." If the Ute Tribe and Ute Tribe 
Public Works do not respond to this complaint within 30 days of receipt, a default judgment may be 
entered and the proposed civil penalty may be assessed without further proceedings. The Ute Tribe and 
Ute Tribe Public Works may request a hearing in its answer. The Ute Tribe and Ute Tribe Public Works 
have the right to be represented by an attorney at any stage of these proceedings. 

Whether or not a hearing is requested, a designated representative of the Ute Tribe and Ute Tribe Public 
Works may confer informally with the EPA concerning the alleged violations or the amount of the 
proposed penalty. 

The EPA encourages all parties against whom it files a complaint proposing assessment of a penalty to 
pursue the possibilities of settlement through an informal conference. Any such settlement shall be 
finalized by the issuance of a final order by the Regional Judicial Officer, EPA Region 8. The issuance 
of a final order incorporating a consent agreement shall constitute a waiver of the right to request a 
hearing on any matter to which the Ute Tribe and Ute Tribe Public Works stipulates in that agreement. 

A request for an informal conference does not extend the 30-day period during which the Ute Tribe and 
Ute Tribe Public Works must submit a written answer and a request for a hearing. The informal 
conference procedure may be pursued as an alternative to, and simultaneously with, the adjudicatory 



hearing. Please note that the Ute Tribe and Ute Tribe Public Works may be subject to a default order 
requiring payment of the full penalty proposed in the complaint if it does not file an answer, even if it 
requests an informal conference. 

For any questions specific to the violations or penalty, the most knowledgeable people on my staff 
regarding this matter are Olive Hofstader, Environmentijl Protection Specialist, who can be reached at 
(800) 227-8917 extension 6467, and Amy Swanson, Supervisory Attorney, Regulatory Enforcement 
Unit, who can be reached at (800) 227-8917 extension 6906. 

The EPA urges your prompt attention to this matter. 

cc: Mr. Tony Small, Vice Chairman 

Assistant Regional Administrator 
Office of Enforcement, Compliance 
and Environmental Justice 

Mr. Bart Pewaukee, Environmental Coordinator 
Mr. Ronald Wopsock, Uintah Band Representative 
Mr. Shaun Chapoose, Uncompahgre Band Representative 
Mr. Edred Secakuku, Whiteriver Band Representative 
Mr. Sal Wopsock, Uintah Band Representative 
Ms. Susan Chapoose, Acting Executive Director 
Ute Tribe 

Mr. Eli Chapoose, Drinking Water Operator 
Ute Tribe Public Works 

Lieutenant Matthew Chadwick, Field Engineer 
Indian Health Service, OEHE Fort Duschesne U&O Field Office 

Commander Dan Wallis, District Engineer 
Lieutenant Commander Lyle Setwyn, District Utility Consultant 
Commander Kelli D. Mohler, District Environmental Health Officer 
Indian Health Service, OEHE Reno District Office 

Ms. Melissa Haniewicz, Regional Hearing Clerk 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 

IN THE MATTER OF: 

Ute Indian Tribe and Ute Tribe Public Works, 
Uriah Heeps Spring and Whiterocks 
Public Water Systems, PWS ID# 084990002 
and 084990003, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 

COMPLAINT 

COMPL 
OPPORT 

In this Complaint and Notice of Opportunity for Hearing (Complaint), the United States 

Environmental Protection Agency (EPA) proposes to assess a civil administrative penalty against 

the Ute Indian Tribe and the Ute Tribe Public Works (herein referred to collectively as 

"Respondents"). 

JURISDICTIONAL ALLEGATIONS 

This Complaint is issued under the authority vested in the Administrator of the EPA by 

section 1414(g)(3)(B) of the Safe Drinking Water Act (Act), 42 U.S.C. § 300g-3(g)(3)(B). The 

undersigned EPA official has been duly authorized to institute this action. 

This proceeding is subject to the EPA's Consolidated Rules of Practice Governing the 

Administrative Assessment of Civil Penalties and the Revocation or Suspension of Permits, 

40 C.F.R. part 22, a copy of which is being provided to the Respondents with this Complaint. 

GENERAL ALLEGATIONS 

The following general allegations apply to each count of this Complaint: 

1. Respondent Ute Indian Tribe is a federally recognized tribe governed by the 

Uintah and Ouray Business Committee and, therefore, a "person" as defined in section 1401 (12) 

of the Act, 42 U.S.C. § 300f(12), and 40 C.F.R. § 141.2. 



2. Respondent Ute Tribe Public Works is an entity organized under the laws of the 

Uintah and Ouray Business Committee to provide, in part, drinking water services to tribal 

communities located within the exterior boundaries of the Uintah and Ouray Reservation 

(Reservation) in Utah and, therefore, a "person" as defined in section 1401(12) of the Act, 

42 U.S.C. § 300f (12), and 40 C.F.R. § 141.2. 

3. Respondents own and/or operate the Uriah Heeps Spring Public Water System 

(Uriah Heeps System) and the Whiterocks Public Water System (Whiterocks System), located 

within the exterior boundaries of the Reservation for the provision of water for human 

consumption to the public through pipes or other constructed conveyances. 

4. The source of the Uriah Heeps System is groundwater. The System serves a total 

population of 4,800 persons. The system directly serves an average of approximately 3,500 

individuals per day through 910 service connections and is operational year-round. 

5. Three public water systems (Ballard Water Improvement District, Ouray Park and 

Johnson Water District-Independence) regulated by the Utah Department of Environmental 

Quality, Division of Drinking Water, purchase water from the Uriah Heeps System for the 

provisioning of drinking water to their consumers. 

6. The source of the Whiterocks System is groundwater. The System serves an 

average of 812 individuals per day through 203 service connections and is operational year­

round. 

7. Because the Uriah Heeps and Whiterocks Systems have at least 15 service 

connections used by year-round residents and/or regularly serve at least 25 year-round residents, 
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the Systems are "public water systems" and "community water systems" as those terms are 

defined in 40 C.F.R. § 141.2 and section 1401 of the Act, 42 U.S.C. § 300f. 

8. As an owner or operator of a public water system, Respondents are "suppliers of 

water" as defined in section 1401(5) of the Act, 42 U.S.C. § 300f(5), and 40 C.F.R. § 141.2. 

Respondents are, therefore, subject to 40 C.F.R. part 141 (also known as the National Primary 

Drinking Water Regulations or NPDWRs), each of which is an "applicable requirement" as 

defined in section 1414(i) of the Act, 42 U.S.C. § 300g(i). 

9. On June 15, 2017, in accordance with section 1414(g) of the Act, 42 U.S.C. § 

300g-3(g), the EPA issued Respondents two Administrative Orders, Docket Nos. SDW A-08-

2018-0019 and SDWA-08-2017-0020 (Orders), citing violations of the NPDWRs at the Uriah 

Heeps and Whiterocks Systems. 

10. By letter dated January 2, 2018, the EPA notified Respondents that they were in 

violation of the Orders. 

VIOLATIONS 

Count! 
Failure to Monitor for Total Coliform 

11. According to 40 C.F.R. § 141.21(a) and§ 141.857(b), community water systems 

are required to monitor monthly for total coliform bacteria. 

12. Paragraph 26 and 30, respectively, of the Whiterocks and Uriah Heeps Orders 

required Respondents to monitor the Systems' water monthly for total coliform bacteria and 

report analytical results to the EPA within the first 10 days following the month in 

which Respondents receive sample results, as required by 40 C.F.R. § 141.3 l(a). 

13. Respondents failed to monitor the Systems' water for total coliform bacteria 
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during the months of September and December 2017, and submit the analytical results to the 

EPA, in violation of the Orders and 40 C.F.R. §§ 141.2l(a) and 141.3l(a). 

14. Respondents failed to take the required four total coliform bacteria samples 

for the month of October 2017, in violation of the Orders and 40 C.F.R. §§ 141.2l(a) and 

141.3l(a). 

Count II 

Failure to Monitor for Lead and Copper 

15. Water systems are required to monitor for lead and copper according to 40 C.F.R. 

§§ 141.86,(b), (c) and (d). 

16. Paragraph 28 and 36, respectively, of the Whiterocks and Uriah Heeps Orders 

required Respondents to monitor the System's water for lead and copper between June 1, 2017, 

and September 30, 2017, and thereafter as directed by the EPA, and report the analytical results 

to the EPA within the first 10 days following the end of each monitoring period, as required by 

40 C.F.R. § 90. 

17. Respondents failed to monitor the Systems' water for lead and copper between 

June 1, 2017, and September 30, 2017, and submit the analytical results to the EPA, in violation 

of the Orders, and 40 C.F.R. §§ 141.86(b), (c) and (d) and 141.90. 

Count III 
Failure to Provide Public Notice 

18. Each owner or operator of a public water system is required to give notice to the 

public for all NPDWR violations according to 40 C.F.R. part 141, Subpart Q. 

19. Paragraphs 40 and 49, respectively of the Whiterocks and Uriah Heeps Orders 

required Respondents to notify the public of the violations cited in the Orders within 30 days of 
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receipt of the Orders, and comply with any applicable public notice provisions of 40 C.F.R. part 

141, subpart Q, following any future violation of the NPDWRs. Respondents also were ordered 

to submit a copy of the notice to the EPA within 10 days after providing public notice. 

20. Respondents failed to notify the public of the total coliform and lead and copper 

monitoring violations alleged in Counts I and II above, and provide a copy of the notice to EPA, 

in violation of the Orders and 40 C.F.R. part 141, subpart Q. 

PROPOSED ADMINISTRATIVE CIVIL PENALTY 

This Complaint proposes that the EPA assess an administrative penalty against 

Respondents. According to section 1414(g)(3) of the Act, 42 U.S.C. § 300g-3(g)(3), any person 

who violates or fails or refuses to comply with an administrative order issued under section 

1414(g) of the Act, 42 U.S.C. § 300g-3(g), is liable for a civil penalty. According to section 

1414(g)(3)(B) of the Act, 42 U.S.C. § 300(g)(3)(B), as adjusted for inflation by 40 C.F.R. part 

19, the amount of administrative civil penalty that the EPA may assess is up to $55,907 for each 

violation occurring after November 2, 2015, where penalties are assessed on or after January 15, 

· 2018. 

Taking into account the seriousness of the violations, the population at risk, and other 

appropriate factors, including Respondents' degree of willfulness and/or negligence, history of 

noncompliance, and ability to pay, as known to the EPA at this time, the EPA proposes to assess 

an administrative civil penalty of $81,926 against Respondents for violations of the Orders. The 

proposed penalty is broken down as follows: $70,230 proposed for the Uriah Heeps System; 

$11,696 proposed for the Whiterocks System. 
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OPPORTUNITY TO REQUEST A HEARING 

As provided in section 1414(g)(3)(B) of the Act, 42 U.S.C. § 300g-3(g)(3)(B), 

Respondents have the right to request a public hearing to contest any material fact alleged in this 

Complaint, to contest the appropriateness of the proposed penalty, and/or to assert that they are 

entitled to judgment as a matter of law. Any request for a hearing shall be construed as a request 

for a hearing on the record in accordance with 5 U.S.C. § 554. 

If Respondents wish to request a hearing, Respondents must file a written answer in 

accordance with 40 C.F.R. §§ 22.15 within 30 days after this Complaint is served. (Note: To 

compute the number of days in a time period for purposes of 40 C.F.R. part 22, please see 

40 C.F.R. § 22.7(a).) 

The answer must be in writing. An original and one copy of the answer must be sent to: 

Melissa Haniewicz, Regional Hearing Clerk (8RC) 
U.S . EPA Region 8 
1595 Wynkoop Street 
Denver, Colorado 80202 

A copy of the answer must also be sent to: 

Amy Swan·son, Enforcement Attorney (8ENF-L) 
U.S. EPA Region 8 
1595 Wynkoop Street 
Denver, Colorado 80202 

FAILURE TO FILE AN ANSWER 

If Respondents do not file a written answer with the Regional Hearing Clerk at the 

address above within 30 days of receipt of this Complaint, Respondents may be subject to a 

default order requiring payment of the full penalty proposed in this Complaint. 

The EPA may obtain a default order according to 40 C.F.R. § 22.17. 
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REQUIREMENTS FOR ANSWER 

The answer must clearly and directly admit, deny, or explain each of the factual 

allegations contained in this Complaint with regard to which Respondents have any knowledge. 

The answer must state (1) any circumstances or arguments Respondents allege to constitute 

grounds of defense, (2) any facts Respondents dispute, (3) whether and on what basis 

Respondents oppose the proposed penalty, and (4) whether Respondents request a hearing. 

Failure to admit, deny, or explain any material factual allegation contained in this 

Complaint shall constitute an admission of that allegation. 

QUICK RESOLUTION 

Respondents may resolve this action by paying the proposed penalty in full pursuant to 

40 C.F.R. § 22.18. If such payment is made within 30 days ofreceipt of this Complaint, 

Respondents need not file an answer. Alternatively, as allowed by 40 C.F.R. § 22.18(b), 

Respondents may file a statement with the Regional Hearing Clerk within 30 days of receipt of 

this Complaint agreeing to pay the full assessed penalty and may make the penalty payment 

within 60 days of receiving this Complaint. 

The payment shall be made by remitting a check or making a wire transfer or on-line 

payment. The check or other payment shall designate the name and docket number of this case, 

be in the amount stated under the heading "Proposed Penalty," above, and be payable to 

"Treasurer, United States of America." 

If remitted by regular U.S. mail: 

U.S. Environmental Protection Agency/ Fines and Penalties 
Cincinnati Finance Center 
P.O. Box 979077 
St. Louis, Missouri 63197-9000 
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If remitted by any overnight commercial carrier: 

U.S. Bank 
Government Lockbox No. 979077 
1005 Convention Plaza 
Mail Station SL-MO-C2GL 
St. Louis, Missouri 63101 

Contact: Craig Steffen, 513-487-2091, steffen.craig@epa.gov 

If remitted by wire transfer: Any wire transfer must be sent directly to 
the Federal Reserve Bank in New York City using the following 
information: 

Federal Reserve Bank of New York 
ABA = 021030004 
Account= 68010727 
SWIFT address= FRNYUS33 
33 Liberty Street 
New York, New York 10045 
Field Tag 4200 of the Fedwire message should read "D 68010727 
Environmental Protection Agency" 

If remitted through the Automated Clearing House (ACH) for 
receiving US currency: 

U.S. Treasury REX/ Cashlink ACH Receiver 
ABA: 051036706 
Account Number: 310006, Environmental Protection Agency 
CTX Format Transaction Code 22 -- checking 

Physical location of U.S. Treasury facility: 
5700 Rivertech Court 
Riverdale, Maryland 20737 

Contacts: John Schmid (202-874-7026) and REX (Remittance Express) 
866-234-5681 

If remitted on-line with a debit card or credit card: No user name, 
password, or account number is necessary for this option. On-line 
payment can be accessed via http://WWW.PA Y.GOV, entering 1.1 in the 
form search box on the left side of the screen, opening the form, and 
following the directions on the screen. 
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At the time of payment, a copy of the check (or notification of other type of payment) 
shall also be sent to: 

Olive Hofstader, Enforcement Officer 
SDWA Enforcement Unit (8ENF-W-SDW) 
U.S. EPA Region 8 
1595 Wynkoop Street 
Denver, Colorado 80202-1129 

and 

Melissa Haniewicz, Regional Hearing Clerk (8RC) 
U.S. EPA Region 8 
1595 Wynkoop Street 
Denver, Colorado 80202-1129 

Payment of the penalty in this manner does not relieve Respondents of the obligation to 

comply with the requirements of the Act and its implementing regulations. Payment of the 

\penalty in this manner does, however, constitute consent by Respondents to the assessment of 

the proposed penalty and a waiver of Respondents' rights to a hearing on this matter. 

SETTLEMENT CONFERENCE 

The EPA encourages exploring settlement possibilities through informal settlement 

negotiations. However, failing to file an answer may lead to a default order, even if 

settlement negotiations occur. The parties may simultaneously pursue settlement and proceed 

with administrative litigation. If a settlement is reached, its terms shall be expressed in a written 

consent agreement to be signed by the parties and incorporated into a final order signed by the 

Presiding Officer. Any request for settlement negotiations should be directed to the attorney 

named above, who can also be reached by telephone at (303) 312-6906. 
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Dated this 11_ day of_1v'l __ ,~ ..... - ---' 2018. 

l UNITED ST ATES ENVIRONMENTAL 
PROTECTION AGENCY, REGION 8, 
Com lainant 

an 
st nt egional Administrator 

Of 1c o Enforcement, Compliance 
and Environmental Justice 

In the Matter of the Ute Tribe and Ute Tribe Public Works 
Administrative Complaint - I 0 



.., 

§21.13 

approve 01· disapprove the State issued 
statem ent, in accorda n ce with the re­
quiremen ts of§ 21.5 . 

<2) T h e Reg•iorial Administrator will 
periodically review State program per­
formance . In t h e even t or State pro­
g-ra m deficiencies the Regional Admin­
istrator wi ll notify the State of such 
deficiencies. 

(3J Dur ing· that period that any 
State's progrnm is c lassifi ed as defi­
uient. statements issued by a State 
sha ll a lso be sent t o the Regional Ad­
ministrator for review. The Regional 
Admin istrator s hall notify the State. 
t h 0 a ppli cant. and the SBA of any de­
termination subsequently made, in ac­
col'{lance with § 21 .5, on any such state­
ment . 

(iJ If within 60 days after notice of 
,mch (leficiencies has been provided, 
the State has not t a lrnn corrective ef­
forts . am! if the deficiencies sig·nifi ­
cantly affect the conduct of the pro­
gram . t.he Regional Administrator, 
a ft er suffici ent not.ice has been pro­
vided to the Regional Director of SBA , 
shitll wi thdi-aw the approval of the 
S tate progTam . 

(ii) Any State whose progTam is with­
dntwn and whose defi ciencies have been 
l;O1Tected may later r eapply as pro­
vi(ied in § 21.12(a). 

(gJ F'unds a ppropri ated under section 
106 of t h e Act m ay Ile utilized lly a 
State agency authoriied to receive 
such funds in conducting this program. 

§ 21.13 Effect of certification upon au-
thority to enforce applicable stand­
ards. 

The certifica t ion by EPA or a Stat e 
for SllA Loan purposes in no way con­
sti tu tos a detei·mination by EPA or t he 
S tate that t h e facilitie s ce1·tified (aJ 
will be corn,tructed with in the time 
speci fi ed lly an applicable standa rd or 
1 b) will be const ructed ancl install ed in 
a0conlance with the plans and speci­
ficat.ions submitted in t he application, 
wi ll be operated and maintained prop­
erly, 01· will be a pplied to process 
w,istes which are the same as described 
in the applica tion . The certifi cation in 
no way constitutes a waiver lly EPA or 
a State .of its authority to take appi·o­
priate enforcem en t action against t he 
owner or operntor of such facilities for 
violati ons of a n applicable standani. 

40 CFR Ch. I (7-1-10 Edition) 

PART 22-CONSOLIDATED RULES 
OF PRACTICE GOVERNING THE 
ADMINISTRATIVE ASSESSMENT OF 
CIVIL PENALTIES AND THE REV­
OCATION/TERMINATION OR SUS­
PENSION OF PERMITS 

Subpart A-General 

Sec. 
2~.l Scope of this pn,1·t . 
22.2 Use of numbel' and gender . 
22.3 Definitions. 
22 .1 Powers and dut,ies of the Environ­

rnenticl Appei,ls Board, Regi onal Judkial 
Office!' ,ind Presiding Officer: disquali­
fi cation. withdr awal. n.nd reA.ssignrnen t . 

22.5 ~'iling, service, A.lld form of all filed 
documents: IJusiness con fid en ti a lity 
claims. 

22 .6 ~'iling A.nd serviee of rul ings , orders and 
decision::;. 

22.'I Computation a nd ex tensi on of time . 
22.8 8.1· parte cliscussion of proceeding. 
22 .9 Examination of documents filed . 

Subpart B-Parties and Appearances 

22.10 Appc,tmnces. 
22 .11 l nte!'venLion ,tnd non- pn,rt.v hricfs . 
22. 12 Consolid,ttion 11,nd severance . 

Subpart C-Prehearing Procedures 

22.13 Commencement of a proceeding. 
22. 11 ComplA.inL. 
22.15 Answel' Lo Lile cornplA.inL. 
22 .16 Motions. 
22.17 DefA.ult. 
22 .18 Quick resolution : set tl ement: alter­

nA.tive dispute resolution . 
22.19 PreheA.ring informA.Lion exclrn.nge: pre­

hen.1·ing confel'ence; other discovery . 
22 .20 AccelerA.ted dec ision: clecisi on to dis­

miss. 

Subpart D-Hearing Procedures 

22. 21 Assignment of I'l'esiding Office!'; 
scheduling Lhe heA.rin!! , 

22.22 Evidence . 
22 .23 Objections imd offe rs of pl'oof. 
22.21 Burden of presentation : bu rd en of pe1·­

su,ision : preponderA.nce of Lhe evidence 
st,tndA.rd. 

22.25 1~1ling the tmnscript,. 
22. 26 l'!'oposecl l'lndlngs , eonclusions. all(! 

orde1·. 

Subpart E-lnitial Decision and Motion to 
Reopen a Hearing 

22.2'1 Initinl cleeision . 
22. 28 Motion to reopen a Ite,,ring-. 
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Environmental Protection Agency 

Subpart F-Appeals and Administrative 
Review 

22.29 AppeA.I from or l'eview or inLel'lo~uLory 
ordern or rulings. 

22.30 Appeal !'ram or review of initial deci ­
sion. 

Subpart G-Final Order 

22.31 Final order . 
22.32 Motion Lo reconsider a final order. 

Subpart H-Supplemental Rules 

22.33 (Reserved] 
22,31 Supplemental rnles governing the a d­

ministrative assessmenL of civil pen­
al ties under Lhe C!e>in Air AcL. 

22.35 Supp!emenLnl rules governing the nd­
miuisLraMve assessment of civil pen­
al ties under the I•'eder,i,J Insecticide, Fun­
g icide, and Rodent icicle Act. 

22 .36 [H.eservedJ 
22 .37 Supplemental rules governing admin­

isLratl ve proceedings under tile Solid 
W,isLe Disposal AcL. 

22.38 Supplementi.l rules of pmcLice gov­
erning Lhe A.dminlstri.tive assessmenL of 
c ivil pern1lties under the Clean Water 
AcL. 

22 .39 SupplemenLi.l rules governing Lhe i.d­
minisL1·i.Live ,issessment or civil pen­
,il Lies under sec Lion 109 of the Com­
prehensive J,;nvironmenLal Response, 
CompensaLlon. ancl Liability AcL of 1980, 
a.s a.inended . 

22 .10 [ H.ese1·vedJ 
22.11 Supplemental rnles goveming Lite a,I-

1ninisLra.t.ive aHBesstnenL of c JviJ pen­
alticH under TILie II of the 'l'oxi c 8ub­
sLH.n<.:e Control A<.:L, emwLed aH section 2 
of the AsbesLos H,ii,ird Emergency Re­
sponse Act, (AHBRA). 

22.12 Supplemental rules goveming Lhe ad­
ministrA.tive H.ssessmenL of civil pen­
al Lies for viol,itions of compliance orders 
issued Lo owners or operaLors of public 
water systems under p,irt B of the Safe 
Drinking Water AcL. 

22.13 SupplemenL,i! rules governing the n.d­
mlnistniLive a.ssessment of civll pen­
,iJLies against a. federal agency under the 
Safe Drinking Wi.Ler Act. 

22 .11 Supplemental rules of pr,ict,ice gov­
erning the termination of permits under 
sec tion 102(,iJ of the C!en.n Wi.Ler Act or 
under s ec tion 3008(n.)(3) of the Resource 
Conserv,ition and Recovery Act. 

22.15 Supplemental rules governing public 
n otice and comment in proceedings 
under sect.ions 309(g) nnd 3ll(h)(6l (B)(il) 
of I.he Clean Water Ac L i.nd section 
1123( c) of Lhe Snfe Drinking Water Act,. 

§22.1 

22.16· 22 .19 [Reserved] 

Subpart I-Administrative Proceedings Not 
Governed by Section 554 of the Ad­
ministrative Procedure Act 

22.50 Scope of I.his subpai·t . 
22 .51 Presiding Officer . 
22.52 Information ex(:hanire ,rnd discovery . 

AUTIIORITY: 7 U.S.O. 136(1); 15 U.S.O. 2615: 3:l 
U.S .C. 1319, 1312 , 1361, 1115 nnd HlB; 12 U .S.C . 
300g -3(g), 6912, 6925, 6928, 699le i.ml 6992d: 12 
U.S.C. 7113(cl), 7521(c), 7515(d). 7517, 7601 ,tnd 
'1607(a). 9609, and 11015. 

SOUltCF;: 61 FR 10176, Jttly 23. 1999, unless 
otherwise noted. 

Subpart A-General 

§ 22.1 Scope of this par1.. 

(a) These Consolidated Rules of Prac­
tice govern all administrative adju­
dicatory proceedings for: 

(1) The assessment of any adminis­
trative civil penalty under section 14Ca) 
of the Federal Insecticide, Fungicide. 
and Rodenticide Act as amended (7 
U.S .C. 136/(a)); 

(2) The assess ment of any adminis­
trative civil penalty unde r sections 
113(cl), 205tcJ, 211(d) and 213(d) of the 
Clean Air Act. as amended (12 U .8. C. 
7113(dl. 7521(c). 7545<d) a nd 7517( dJ ): 

(3J The assessm ent of any adminis­
trative civil penalty 01• for the rnvoc.:a­
tion or suspension of any permit. under 
scc;tion 105( a) and ( f) or tho Marine Pro ­
tec.:tion. R esearch, and Sanc.:tuaries Ac.:t 
as amended (33 U.S.C . 1415Ca) and tfJ): 

(4) 'l'ho issuance of a compliance 
order or the issuance of a coITec.:tive ac.:­
tion order, the termination of a pcrmi t 
pursuant to section 3008/a)(3), t..110 sus­
pension or revoc.:ation of authority to 
operate pursuant to section 3005(e) . or 
the assessment of any c ivil penalty 
under sections 3008, 9006, and 11005 of 
the Solid Waste Disposal Act, m; 
amended (42 U.S .C. 692,5(d), 6925(eJ. 6928. 
6991e, and 6992d)), except as provided in 
part 24 of this chapter: 

(5) 'I'he assessment of any adminis­
trative civil penalty under soc.:tions 
16(a) and 207 of the Toxic Substances 
Control Act (15 U.S .C. 2615(a) and 2647): 

(6) The assessment of any Class II 
penalty under sections 30fJ(gJ and 
3ll(b)(6) , or termination of any permit 
issued pursuant to section 102(a) of the 
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Clean Water Aet .. as amended (33 l! .S .C. 
1319tg), 132l(l)J(6), and 1342(a)); 

n"> The assessment of any adminis­
trative civil penalty under section 109 
of ·the Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980, as amended (12 U.S.C. 9609); 

(8) '!'he assessment of any adminis­
trnt_ive civil penalty under section 325 
of the Emergency Planning and Com­
munity Rig-ht-To-Know Act of 1986 
1 ·· J<)PCRA") (42 U.S.C . 11045): 

C9i The asseHsmont, of any ,idminis­
lrali vo civil penalty under sections 
141'1it,rH 3HB J, 1'12:J(e J, and 1417<bJ of the 
Safe Drinking Water· Act as a1rnmdetl 
1,12 U .S.C. 300g -3C gJC:l)CB), 300h--2(c J. anll 
:l00j- 6(b)J . or the is,manco of any O!'de!' 
l'equil"ing both compliance and the as­
sessment of an administl'ative civil 
penalty undm· section 1123(c); 

(10) '!'he assessment of any adminis­
tmtive civil penalty or the issuan0e of 
any order roquiring complian0e under 
!:::i ection 5 of the Mercury-Containing 
and Recharg·eable Battery Management 
Act (12 U.S.C. 14301). 

(b) The supplemental rules set forth 
in subpiirts H and I of this part estab­
lish special p!'ocedures fo1• proceedings 
identified in parag!'aph (a) of this sec­
tion whel'e tho Act allows or requires 
procedures diffel'ent from the proce­
lluros in subparts A through G of this 
part. Where inconsistencies exist be­
tween subparts A through G of this 
part and subpa1·t II 01· I of this part, 
subparts H 01· I of this part shall apply . 

(cl Questions al'ising at any stage of 
the proceeding which are not acldressed 
in th ese Consolidated Rules of Practice 
:-;hall be rnso!vell at the discretion of 
th e Allminii,tmtor, FJnvironmental Ap­
peals Board, Regional Administrnto1·, 
01· l·'residing· Office!', as prnvidod fol' in 
thtl8e Consolidatod Rules of Practice. 

[O'l l•'H. •10I7ti , ,July 2:l , 19U9 , ,1s ,unen cll, cl :i~ 65 
!"le 30U0'1. !',fay 15. 2000] 

* 22.2 Use of number and gender, 

As used in these Consolidated Rules 
of Practice, worils in the sing·ulal' also 
include the plul'al and words in the 
masculine gender also include the 
feminine, rind vice · versa, as the 0ase 
may rnquil-c. 

40 CFR Ch. I (7-I- IO Edition) 

* 22.3 Definitions. 

Ca) The following definitions apply to 
these Consolidated Rules of Practice : 

Act means the pai·ticular statute au­
thorizing the pro0eeding at issue . 

Administrative Law Judge means an 
Administrative Law Juctg·e appointed 
under 5 U.S.C. 3105. 

Administrator means the Adminis­
tmtor of the U.S. Environmental Pro­
tection Agency or his delegate . 

Agency moans the United States En­
vironmental Protection Ag·en0y. 

Business confidentiality claim means a 
0onfidentiality claim a s defined in 40 
CFR 2.201ChJ. 

Clerk of the Boa.rd m ean s the Clerk of 
the Environmental Appeals Boarcl, 
Mail Code 1103B, U .S . Environmental 
Protection Agency. 1200 Pennsylvania 
Ave., NW., Washington, DC 20160. 

Commenter means any person (other 
than a party) or l'epresentative of such 
person who timely: 

(1) Submits in writing to the Re­
gional Hearing Clerk that he is pro­
viding or intends to provide comments 
on the proposed assessment of a pen­
alty pursuant to sections 309(g)(4) and 
3ll(b)(6)(C) of the Clean Water Act or 
se0tion 1423(c) of the Safe Drinking 
Water Act, whichever applies, and in­
tends to parti0ipate in the proceeding; 
and 

(2) Provides the Regional Hearing 
Clerk with a return address . 

Complainant means any person au­
thorized to issue a complaint in accord­
ance with §§22.13 and 22 .14 on behalf of 
the Agency to persons alleged to be in 
violation of the Act. The complainant 
shall not be a member of the Environ­
mental Appeals Board, the Regional 
Judicial Officer or any other person 
who will participate or advise in the 
adjudication. 

Consolidated Rules of l'rnctice means 
the regulations in this pai·t . 

8nviromnenta.l Appeals Board means 
the Board within the Agency llescril)etl 
in 40 CFR 1.25. 

Finul on/.er means: 
(1) An order issued by the Environ­

mental Appeals Bm, rd or the Adminis­
trntor ,1,fter an appeal of an initial deci­
sion, a ccele1·ated decision, decision to 
dismiss, or default or·ller, disposing· of 
the matter in controvorsy between the 
parties; 
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(2) An initial decision which becomes 
a final order under§ 22.27 (c): or 

(3) A final order issued in accordance 
with §22.18. 

Hearing means an evidentiary hear­
ing on the record, open to the public 
(to the extent consistent with 
§22.22(a)(2)). conducted as part of a pro­
ceeding under these Consolidated Rules 
of Practice. 

Hearing Clerk means the Hearing 
Clerk, Mail Code 1900, U.S . Environ­
mental Protection Agency. 1200 Penn­
sylvania Ave., NW .. Washington. DC 
20160. 

Initial decision means the decision 
issued by the Presiding Officer pursu­
ant to §§22.17(c). 22.20(b) or 22.27 resolv­
ing all outstanding issues in the pro­
ceeding-. 

!'Clrty means any person that parti c i­
pate::; in a proceeding as complainant. 
r espondent. or intervenor . 

Perm'it action means the revocation. 
suspension or t,ermination of all or part 
of a permit isimed under section 102 of 
the Marine Protection. Research . . and 
Sanctuaries Act (33 U.S.C. 1412) 01· ter­
mination under section 402(aJ of the 
Clean Water Act (33 U.S.C. 1312(a)J 01· 
section 3005(dJ of the Solid Waste Dis­
posal Act (42 U.S .C. 6925(d)J. 

f'erson includes any individual. part­
nership, association, corporation, and 
any trustee, assignee, rec eiver or legal 
successor thereof: any organized group 
of persons whether incorporated or not: 
and any officer, employee, agent , de­
partment. agency or instrumentality of 
the Federal Government. of any State 
or local unit of government, or of any 
forei gn government. 

Presiding Officer means an individual 
who presides in an administrative adju­
dication until an initial decision be­
comes final or is appealed. The Pre­
siding Officer shall be an Administra­
tive Law Judge, except where §§ 22 .4(b). 
22.16(c) or 22.51 allow a Regional ,Judi­
cial Officer to serve as Presiding Offi­
cer . 

Pruc;ceding means the entirety of a 
single administrative adjudication, 
from the filing of the complaint 
through the issuance of a final order, 
including any action on a motion to re­
consider under § 22 .32 . 

Regionc1.l Administrator means. for a 
case initiated in an EPA Regional Of-

§22.4 

fice, the Regional Administrator for 
that Region or any officer or employee 
thereof to whom his authority is duly 
delegated . 

Regional Hearing Clerk m eans an indi­
vidual duly authorized to serve as hear ­
ing clerk for a given region, who shall 
be neutral in every proceeding. Cor­
respondence wit.h the Itegional Hearing 
Clerk shall be addressed to Lhe Re­
gional Hearing Clerk at the acldres::; 
specified in the complaint. For a case 
initiated at EPA Headquartern. the 
term Regional Hearing Clerk means 
the Hearing· Clerk. 

Re.qional Judicial Offic:er means a per­
son designated by the Regional Admin­
istrator under§ 22.4(b). 

Respondent means any person against 
whom the complaint st.ates a claim fo1· 
relief. 

1 b) 'l'e rms defined in the Act and not 
defined in these Consol idated Rul es of 
Practice are used com;istcnt with the 
meanings given In the Act. 

161 Flt ·10176. July 23 , 1999. ,t~ "mended at 6ti 
FH. 30901. May 15. 2000J 

* 22.4 Powers and duties of the Envi• 
ronmental Appeals Board, Regional 
Judicial Officer and Presiding Offi­
cer; disqualification, withdrawal, 
and reassignment, 

(a) Environmental Appeals Boarct. ( 1 l 
The Environmental Appeals 13oard 
rules on appeals from the initial deci­
sions, rulings and orders of a Presiding 
Officer in proceedings Lt11der these Con­
solidated Rules of Prnctice: acts as 
Presiding Officer until the respondent 
files an answer in proceedings under 
these Consolidated Rules of Practice 
commenced at EPA Headquarters; and 
approves settlement of pr oceedings 
under these Consolidated Rules of 
Practice commenced at EPA Head­
quarters . The Environmental Appeals 
Board may refer any case or motion to 
the Administrator when the Environ­
mental Appeals Board. in its discrn­
tion . deems it appropriate to do so . 
When an appeal or motion is referred 
to the Administrator by t he Environ­
mental Appeals Board, all parties shall 
be so notified and references to the 1'1n­
vironmental Appeals Board in these 
Consolidated Rules of Practice shall be 
interpreted as referrin:; to the Admin­
istrator. If a case or motion is rnforred 
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to t,he At!ministrnto!' by the Envil'on­
mental Appeals Boal't!, the Adminis­
trator may consult with any EPA em­
ployee concerning the matter, provided 
Huch consultation does not violate 
§ 22.8. Motions directed to the Adminis­
trator shall not l)e considered except 
for motion8 for disqualification pursu­
ant, to paragraph tdJ of this section, or 
motions filed in matters that the Envi­
ronmental Appeab Board has !'eferrecl 
to t.he Administrator. 

(2) In exercising· its duties and re­
sponsibilities uncler these Consolidated 
Rules of Practice, the Environmental 
Appea18 Board may do all acts and take 
all measures as are necessary for the 
efficient, fair and impartial adjudica­
tion of issues arising in a proceeding, 
including imposing procetlural sanc­
tions against a party who without. ade­
qmite justification fails or refuses to 
comply with these Consolidated Rules 
of Practice 01· with an order of the En­
vironmental Appeals Board . Such sanc­
tions may inelutle drawing adverse in­
ferences against a party, striking a 
pa1-t.y's pleadings or other submissions 
from the record, and denying any or all 
relief' sought by the party in the pro­
ceeding. 

1 b) Uegiunal Judicial Officer. Each Re­
gional Administrator shall delegate to 
ono or more Regional Judicial Officers 
authority to act as Presiding Officer in 
proceedings under subpart I of this 
part. and to act as Presiding Officer 
until the respondent files an answer in 
proceedings unde1· these Consolidated 
Rules of Practice to which subpart I of 
this part does not apply. The Reg·ional 
Administrator may also delegate to 
one or more Regional ,Judicial Officers 
the authority to approve settlement of 
proceeding·s pursuant to §22.18{b)(3). 
Thei:;e delegations will not prevent a 
Regional Jutticial Officer from refer­
ring an.v motion 01· case to tho Ro­
g·ional Administrator . A Regional Judi­
cial Officer shall bo an attorney who is 
ii pe1 'rnanent or temporary employee of 
Lhe Agency or another Federal ag·ency 
anti who may perform other duties 
within tho Agency , A Regional Judicial 
Officer slrnll not have performed pros­
eeutorial 01· investigative functions in 
comi ection with any case in which he 
:;orves as a Rog·ional Judi cial Officer . A 
Regional ,Judiciii l Office1· shall not 

40 CFR Ch. I (7-1-10 Edition) 

knowingly preside over a case involv­
ing any party concerning whom the Re­
gional Judicial Officer performed any 
functions of prosecution or investiga­
tion within the 2 years preceding the 
commencement of the case. A Regional 
Judicial Officer shall not prosecute en­
forcement cases and shall not be super­
vised by any person who supervises the 
prosecution of enforcement cases, but 
m,1,y be supervised by thl, Reirional 
Counsel . 

tcJ !'residing Of/leer. The Presiding· Of­
ficer shall conduct a fair and impartial 
proceeding, assure that the facts are 
fully elicited, adjudicate all issues, and 
avoid delay . The Presiding Officer may: 

(lJ Conduct administrative hearings 
under these Consolidated Rules of 
Practice; 

(2J Rule upon motions, requests. and 
offers of proof, and issue all necessary 
orders; 

(3J Administer oaths and affirmations 
and take affidavits; 

(4) Examine witnesses and receive 
clocumentary or other ovidence: 

(5) Order a party, or an officer or 
agent thereof. to produce testimony. 
documents, or other non-privileged evi­
dence, and failing· the production there­
of without good cause being shown, 
draw adverse inferences against that 
party; 

(6) Admit or exclude evidence: 
(7) Hear and decide questions of facts. 

law, or discretion; 
(8J Require parties to attend con­

ferences for the settlement or sim­
plification of the issues, or the expedi­
tion of the proceedings; 

(9) Issue subpoenas authorized by the 
Act; and 

(lOJ Do all other acts and take all 
measures necessary for the mainte­
nance of order and for t,lw efficient . fair 
and impartial adjudication of issues 
.,rising in proceedings governed by 
those Consolidated Rules of Practke. 

(d) !Jisqua/ifimtion, withdrawal and r e­
assi_qnment. (ll 'l'he Administrato1·, the 
Regional Administrator, the members 
of the Environmental Appeals Board, 
the Regional ,Judicial Officer. or the 
Administrative Law Judge may not 
perform functions proviclecl for in these 
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Consolidated Rules of Practice regard­
ing any matter in which they have a fi­
nancial interest or have any relation­
ship with a party or with the subject 
matter which would make it inappro­
priate for them to act . Any party may 
at any time by motion to the Adminis­
trator. Regional Administrator, a 
member of the Environmental Appeals 
Board, the Regional Judicial Officer or 
the Administrative Law Judge request 
that he or she disqualify himself or 
herself from the proceeding. If such a 
motion to disqualify the Regional Ad­
ministrator, Regional Judicial Officer 
01· Administrative Law Judge is denied, 
a party may appeal that ruling to the 
Environmental Appeals Board . If a mo­
tion to disqualify a member of the En­
virnnmental Appeals Board is clenied, a 
party may appeal that ruling to the 
Aclministrator. 'l'here shall be no inter­
locutory appeal of the ruling on a mo­
tion for tlisqualification. 'l'he Adminis­
trator, the Regional Administrator, a 
member of the gnvironmental Appeals 
Board, the Regional Judicial Officer, or 
the Administrative Law Judge may at 
any time withdraw from any pro­
ceeding in which he deems himself dis­
qualified or unable to act for any rea­
son. 

(2) If the Administrator, the Regional 
Administrator. the Regional Judicial 
Officer, or the Administrative Law 
Judge is disqualified or withdraws from 
tile proceeding. a qualified individual 
who has none of the infirmities listed 
in paragraph (d)(l) of this section s hall 
be assigned as a rnplacernent. 'l'he Ad­
ministrator shall assign a rnplacement 
for a Regional Administrator who 
witl1draws 01· is disqualified. Should 
the Administrator withdraw or be dis­
qualified. the Regional Administrator 
from the Region where the case origi­
natecl shall replace the Administrator . 
If that Regional Administrator would 
be disqualified , the Administrator shall 
assign a Regional Administrator from 
another Region to replace the Adminis­
trator. The Regional Administrator 
shall assign a new Regional Judicial 
Officer if the original Regional Judicial 
Officer with draws or is disqualified. 
The Chief Administrative Law Judge 
shall assig·n a new Administrative Law 
Judge if the original Administrative 
Law ,Judge wit.hdraws or is disqualified. 

§22.5 

(3) The Chief Administrative Law 
Judge, at any stage in the proceeding·, 
may reassign the case to an Adminis­
trative Law ,Judge other than the one 
originally assigned in the event. of the 
unavailability of the Administrative 
Law Judge or where rnassig·nmcnt will 
result in efficiency in t.hc scheduling of 
hearings and would not prejudice the 
parties. 

§ 22.5 Filing, service, and form of all 
filed documents; business confiden­
tiality claims. 

(a) Filing of documents. (1) Tho origi­
nal and one copy of eaeb document in ­
tended to be part of the roconl shall be 
filed with tho Regional Hearing Clerk 
when the proceeding is before the Pre­
siding Officer, or filed with the Clerk of 
the Board when the proceeding is be­
fore the Environmental Appeals 13oard. 
A document is filed when it is rnceived 
by tho appropriate Clerk . Documents 
filed in proceedings before the Environ ­
mental Appeals Board shall either lle 
sent by U.S . mail (except by U.S. l•]x­
press Mail) to the official mailing ad­
dress of the Clerk of the Board sot 
forth at § 22.3 or deliv ernd by hand or 
courier (including doli vories by U.S . 
Postal Express or by a commercial de­
livery service) to Suite 600. 1341 G 
Street, NW., Washington, DC 20005. The 
Presiding Officer or tho BJnvironmental 
Appeals Board may by order authol'ize 
facsimile or electronic filing , sulJjuct, 
to any appropriate conditions and limi­
tations . 

(2) When the Prnsiding Officer cor­
responds directly with the parties, the 
original of the corrnspondence shall be 
filed with the Regional Hearing Clerk. 
Parties who correspond directly with 
the Presiding Officer shall file a copy 
of the correspondence with the Re­
gional Hearing Clerk. 

(3) A certificate of service shall ac­
company each clocument filed or served 
in the proceeding. 

(b) Service of docum en ts. A co py of 
each document filed in t he proceeding 
shall be served on the Presiding Officer 
or the J,Jnvironmental Appeals Board. 
and on each party. 

(1) Service of complaint. (i) Complain­
ant shall serve on respondent. 01· a rep­
resentative authori;md to rnceive se1·v­
ice on respondent's behalf. a co py of 
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the sig·necl original or the complaint, 
together with a copy of these Consoli­
dated Rules of Practice. Service shall 
be made person~Jly, by certifi ed mail 
wi tl1 return receipt r equested, or by 
any reliable commercial delivery serv­
ice that provides written verification 
of delivery. 

Cii)(A) Where respondent is a domes­
tic 01· foreign corporation, a partner­
sh Ip, or an unincorporated ~~ssociation 
which is subject to suit under a com­
mon name. eornplainan t shall serve an 
officer. partner. a managi ng or general 
,,ge nt. m· any othe1· pEn·son authorizecl 
!Jy appointm(rnt OJ' by Fc>cloral or Stat() 
law t,o receive service of p1·ocess. 

<BJ Where respondent is ::1.n agem:y or 
the Unitecl States uomplainant shall 
serve that agency as provided by that 
i,g·enuy's regulations, or in the ::tbsence 
of controlling regulation, as otherwise 
permitted by law. Complainant Rl10uld 
also p1·ovide a copy of the complaint to 
the senior executive official having re­
sponsibility for the overall opElrations 
of the geographical unit where the al­
leged violations arose. If the ,1,g-ency is 
a uorporntion, the complaint shall be 
servecl as prescribed in paragraph 
(bJ(l )(iiJ(AJ of this section. 

(CJ Where respondent is a Statfl or 
local unit of government. agency, de­
partment, co1·poration OJ' other instru­
rnentali ty, complainant shall serve the 
chief executive officer thereof, or as 
otherwise permitted by law. Where re­
spondent is a State or local officer, 
complainant shall serve such officer. 

(ii i) Proof of service of the complaint 
shall bt1 made by affidavit of the person 
making persona l service, or by prop­
erly executed receipt, Such proof of 
service shall be filed with the Reg·ional 
f-lflal'ing Clerk immediately upon com­
pletion of service. 

(2) Service of filed documents other them 
the cu1nplaint. nilin.os, orders, and cfo<:i ­
siuns. All filed doc uments other than 
the complaint, rulings, orders, and de­
cisions Hhall be served personally, l)y 
l'irst class mnil (inclucling certified 
mail, return rncei pt, requested , Over·­
nigh t Bxpress and Priority Mail). or by 
any reliabl<i commercial tlelive1y serv­
ice. The Presiding Officer or the Envi­
ronmental Appeals Board may by order 
authorize facsimile or electronic serv-

40 CFR Ch. I (7-1- l O Edition) 

ice, subject to any appropriate condi­
t ions and limitations. 

(c) Funn of documents. (1) Except as 
provided in this section, or by order of 
the Presiding Officer or of the Environ­
m ental Appeals Board there are no spe­
cific requirements as to the form of 
documents . 

(2) The first page of every filed do cu­
ment shall contain a caption identi­
fying the respondent and the docket 
number. All legal briefs and legal 
memora nda greater than 20 pages in 
length (excluding attachments) ;;hall 
contidn a table of cont,ents and a table 
of a uthorities with pag·e 1·efernnces. 

<3J '!'he origi nal of a ny fil ed docu­
m ent (other than exhilJitsJ shall be 
signed by t he party J'il ing or by i t,s at­
torney or other representa tive . '!'he 
sig·nature copstitutfls a representation 
by the sig·ner that he has r ead the doc­
ument. that to t h e best of his knowl­
edge , information and belief, thB state­
ments made therein aJ'e true, and that 
it is not interposed for delay. 

(4) 'l'he first document filfld by any 
person shall contain the name, address, 
and telephone numbe1· of an individual 
authorized to receive service relating 
to the proceeding. Parties sha ll 
promptly file any changes in this infor-· 
mation with the Regiona l Hearing 
Clerk, and serve copies on the P1·e­
siding Officer n.nd a ll partiEJs to the 
proceeding. If a party fails to furnish 
such information and any chang·es 
t hereto, service to the pa rty 's last 
kn own address shall satisfy the re­
quirements of paragraph (b)(2) of this 
section and § 22.6 . 

(5J The Environmental Appeals Board 
or the Presiding Officer may exclude 
from the record any document which 
does not comply with this section. 
Written notice of such exclusion, stat­
ing· the r easons therefor. shall bo 
promptly given to the person submit­
ting the document . Such pe1·son m ay 
a mend and resubmit any excluded doc­
um ent upon motion grantee! by the En .. 
vironmental Appeals Board or the Pre­
siding Offi<.:er, as appropriate. 

(cl) Confidentiality of business informa­
tion . (1) A pflrson who wishes to a ssflrt 
a business confidentiality claim with 
regard to any information contained in 
any document to be filed in a pro­
ceeding under these Consolidated Rules 
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of Pl'actice shall assert such a claim in 
accordance with 10 CFR part 2 at the 
time that the document is fil ed. A doc­
ument filed without a claim of business 
confidentiality shall be available to 
the public for inspection and copying. 

r2J Two versions of any document 
which contains information claimed 
confidential shall be filed with the Re­
gional Hearing Clerk: 

(i) One version of the document shall 
contain the information claimed con­
fidential. The cover page shall include 
the information required under para­
graph (c)(2) of this section and the 
words " Business Confidentiality As­
serted". The specific portion(s) alleged 
to be confidential shall be clearly iden­
tified within the document. 

(ii) A second version of t he document 
shall contain all information except 
the specific information c:laimed con­
fidential. which shall be redacted and 
replReed wi t h notes indicating the na­
ture of the info!'mation redacted. The 
cover page shall stfl.te thRt information 
claimed confidential has been deleted 
and that a complete copy of the docu­
ment containing the information 
claimed confidential has been filed 
with the Regional Hearing Clerk. 

r3) Both versions of the document 
shall be served on the Presiding Officer 
and the complainant . Both versions of 
the document sha ll be served on any 
party, non-party participant, or r ep­
t·esentative thereof. a uthorized to re­
ceive the information claimed con­
fidential by the person making the 
claim of confidentiality. Only the re­
dacted version shall be served on per­
sons not authorized to receive the con­
fidential information. 

(4) Only the second, redacted version 
shall be treated as public information. 
An EPA officer or employee may dis­
close information claimed confidential 
in accordance with paragraph (d)<l) of 
this seetion only as authorized under 40 
CFR part 2. 

[6•1 ni 10176, July 23, 1999, RS Rmenclcd Rt 69 
F'H 77639, Dec. 28, 2001) 

s 22.6 Filing and service of rulings, or­
ders and decisions. 

All ruling·s . orders. decisions , and 
other documents issued by t he Re­
gional Administrator or Pres iding Offi ­
<..:HJ' shall be, filed with the Regional 
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Hearing Clerk. All ::;uch documents 
issued by the Environmental Appeals 
Board shall be fiJed with the Clerk cif 
t he Board. Copies of such rulings, or-· 
ders. decisions or ot hel' documents 
shall be served personally , by firs t 
class mail (including by certified mail 
or return receipt requested. Overnight 
Express and Priority Mail), by gpA':-; 
internal mail. or any reliable commer­
cial delivery service, upon a ll parties 
by the Clerk of the Environmental Ap­
peals Board, the Office of Administ.ra­
tive Law Judges or the Regional Hear­
ing Clerk, as app!'opriate . 

* 22.7 Computation and extension of 
time. 

(aJ Computation . In computing· any 
period of time prescribed or a llowed in 
these Consolidated Rules of Practice, 
except as otherwise provided, Urn day 
of the event from whic..:h \.he designated 
period begins to run slmll not be in ­
cluded. Saturdays, Sundays. and Fed­
eral holidays shall be included. When a 
stated time expires on a Saturday. 
Sunday or Federal holiday, the stated 
time period shall be extended to in­
clude the next business day. 

(b) B:r:tensions of time. The Envirnn­
menta l Appeals Board or the Presiding 
Officer may grant an extension of t. ime 
for filing any document: upon timely 
motion of a party to the proceeding, 
for good cause shown, and after consid­
eration of prejudice to other parti es: 01· 

upon its own initiative. Any motion for 
an extension of time shall be filed suf­
ficiently in advance of the due date so 
as to allow other parties reasonable op­
portunity to respond and to allow the 
Presiding Officer or Envirnnmental Ap­
peals Board reasonable opportunity to 
issue an order. 

(c) Service by mail or commercial deliv­
ery service. Service of th e complaint is 
complete when the return receipt is 
signed. Service of all other documents 
is complete upon mailing or when 
placed in the custody of a reliable com­
mercial delivery service. Where a doeu­
ment is served by first c lass mail or 
co mmercial delivery service. but not 
by overnight or same-clay delivery, 5 
days shall be added to t he time allowed 
by these Consol idatecl Rules of Practice 
fol' t.hn filin g of a respom;ive document . 
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* 22.8 Ex parle discussion of pro­
ceeding. 

At no time after the issuance of the 
complaint shall the Admfnistmtor, the 
members of the Environmental Appeals 
Board. the Regional Administrator, the 
Presicling· Officer or any other person 
who is likely to advise these officials 
on any (lecision in the proceeding, dis­
cuss e:r parte the merits of the p1·0-
ceeding with any interested pernon out-· 
s itle the Agency, with any Agency staff 
member who perfo1·ms a prosecutorial 
01· investigative function in such pro­
ceeding or a factually related pro­
ceeding, or with any rnpr-esentative of 
such person. Any ex parte memorandum 
01· other communication atldressed to 
t he Administra tor, the Regional Ad­
ministrator, the l~nvironmental Ap­
peals Board, or the Presiding Officer 
during the pendency of the proceeding 
and n-ll a ting· to the m erits thereof, by 
01· on behalf of any piwty shall be r e­
g·n,l'(!ecl as arg·ument made in the pro­
c.~ecding and shall l)e served upon all 
other pa rti os . 'l'he other parties shall 
Ile given a n opportunity to reply to 
i;uch memoranclum or communication . 
'l'he rnquirement;; of this sec tion shall 
not apply to any pe1·son who has for­
mally rnu used himsell' from all a dju­
di catory fun c t,ions in a pl'oceecling, or 
who issLies final orders only pursuant 
to § 22.18<1JJ(:3J . 

* 22,9 Examination of documents filed. 

(a) Subject to the provisions of law 
restricting the public disclosure of con­
fidential information . any person may , 
during Agency business h ours inspect 
a nd uopy any document filed in any 
proceeding . Such documents shall be 
made available by t he Regional Hear­
ing Clerk, the Hearing· Clerk , or tho 
Clerk of the Board, as appropriate . 

( b ) 'l'he cost of duplicating documents 
shall Ile bo rne by the person seeking 
copies of such documents. The Agency 
may waive t his cost in its discl'eti on , 

Subpart B-Parties and 
Appearances 

* 22.10 Appearances, 
Any pa1·ty may appear in person or 

l>Y counsel or other representa ti ve. A 
partner may a ppeal' on behalf of a part-
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nership and an officer may appear on 
behalf of a corporation. Persons who 
appear as counsel or other representa­
tive must conform to the standards of 
conduct and ethics required of practi­
tioners before the courts of the United 
States. 

* 22.11 Intervention and non-party 
briefs. 

(a) I ntervention. Any pe1·son desiring 
to become a party to a proceeding may 
move for l eave to inte rv ene . A motion 
for leave to intervene that is filed after 
the exchange of information pursuant 
to § 22.19(aJ shall not be granted unless 
the movant shows good cause for its 
failure to file before such exchange of 
informa tion. All requirements of these 
Consolidated Rul es of Practice shall 
apply to a motion for leave to inter­
vene as if the movant were a pii.rty . 
The Presiding Offi cer shall grant leave 
to intervene in all or part of the pro­
ceeding if: the movant cl a ims an intel'­
est relating t o the cause of action: a 
fimll order may a s a practical matter 
impai r the rnovant 's ability to prot.oct 
that interest: a nd the rnovant's inter­
est is not adequately repr esented by 
exi sting· parti es . The intervenor shall 
be bound . by any agnrnm ents . aI'!'ange­
ments and othel' matters prnviously 
made in the proceeding· unless other­
wise ordered by t he P residing Offi cer 01· 
the FJnvironmental Appeals Board for 
good cause. 

(b) Non-pa.rty briefs. Any person who 
is not a party to a proceeding may 
move fo1· leave to file a non-party brief. 
The motion sha ll identify the interest 
of the applicant and shall explain the 
relevance of the brief to the pro­
ceeding. All requirements of these Con­
solidated Rules of Practice shall apply 
to t he motion as if the movant were a 
party. If tho motion is gTanted, the 
Presiding Offioer or Environmental Ap­
peals Board shall issue an order setting 
the time for filing such brief. Any 
party to the proceeding may fil e a re­
sponse to a non-party bri ef within 15 
Jays after service of the non-party 
brief. 

* 22.12 Consolidation and severance. 

(aJ Consolidation . The Presiding Offi ­
co1· or the Environmental Appeals 
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Board may consolidate any or all mat­
ters at issue in two or more pro­
ceedings subject to these Consolidated 
Rules of Practice where: there exist 
common parties or common questions 
of fact or law: consolidation would ex­
peclite and simplify consideration of 
the issues: and consolidation would not 
adversely affect t he rights of parties 
engaged in otherwise separate pro­
ceedings. Proceedings subject to sub­
part I of this part may be consolidated 
only upon the approval of all parties. 
Where a proceeding subject to the pro­
visions of subpart I of this part is con­
solidated with a proceeding to which 
subpart ! of this part does not apply . 
the procedures of subpart I of this part 
~hall not apply to the consolidated pro­
ceeding. 

(bJ Severance. 'l'he Presiding Officer 
or the l<Jnvironmental Appeals Board 
may. for good cause. order any pro­
ceedings severed with respect to any or 
all parties or issues. 

Subpart C-Prehearing 
Procedures 

§ 22.13 Commencement of a pro­
ceeding. 

(aJ Any proceeding subject to these 
Consolidated Rules of Practice is com­
menced by filing with the Regional 
Hearing Clerk a complaint conforming 
to § 22.11. 

(bl Notwithstanding paragraph <a) of 
this section, where the parties agree to 
settlement of one or more causes of al:­
tion before the filing of a complaint, a 
proceeding may be simultaneously 
commenced and concluded by the 
issuance of a consent agreement. and 
final order pursuant to §22.l8(b)(2) and 
(3). 

§ 22.14 Complaint. 

(a) Co11.te11t of complaint. l!Jach eom­
plaint shall include: 

(1) A statement r eciting the sel:­
tion(s) of tlle Ac t. authorizing the 
issuance of the complaint: 

(2 ) Specific reference to each provi-
1:;ion of the Act . implementing regula­
tions, permit or order which respond­
ent is alleged to have violated: 

(3) A con cise statement of the factual 
basis for each violation alleged: 

§22.14 

(11 A description of a ll relief soug·ht, 
including one or more of the following : 

(iJ The amount of the civil penalty 
which is proposed to be assessed, anti a 
brief explanation of the proposed pen­
alty: 

(ii) Where a specific penalty demand 
is not made, the numbo1· of violations 
(where applicable. days of violation) 
for which a penalty is sought. a brief 
explanation of the severity of each vio ­
lation alleged and a rec itation of th e 
statutory penalty autbo1·ity applicable 
for each violation alleged in the eom­
plaint: 

(iii) A request for a Permit Al:tion 
and a statement of its pi-oposecl terms 
and concli tions: or 

(iv l A request for a l:0mpliancc or 
coJTCCt,ivc action orclnr and a sta t,o­
ment of the t,erms ,mcl conditions 
\.hereof: 

(5l Noti ce of respontlm1t.·~ right. to rP­
quest a hearing on any material fact 
alleg·od in the complaint. or on tho ap­
propriateness of any proposed penal t,v . 
compliance or conective aetion order. 
or Permit Action: 

(6) Notice if subpart I of this part ap­
plies to the proceeding: 

(7) The address of the Regional 1:-le,tr­
ing Clerk: and 

(8) Instructions for paying penalties. 
if appllcable. 

Cb) Rules of practice . A copy of these 
Consolidated Rules of Practice shall 
aceompany each complaint served. 

(c) Amendment of the complaint . The 
complainant may amend the complaint 
once as a matter of ri,dH at any time 
before the answer is filed. Otherwise 
the complainant may amend the com­
plaint only upon motion granted by the 
f->residimr Officer. Respondent shall 
have 20 aclciitional clays from the clat,e 
of service of the amended complaint to 
file its ans we1· . 

(di Withdrawal of th e co111,J/cli11t. '!'ho 
complainant may withdraw the c.:om­
plaint. or any pa1·t t.heroof. without 
prejudice one time IJefore th e answer 
has been filed. After one withdrawal 
before the filing of an answer. 01· aft,c1· 
the filing· of an answer, the complain­
ant may withdraw the complaint. or 
any part thernof, without prejudice 
only upon motion granted by the Pre­
siding Officer. 

245 



§22.15 

*22.15 Answer to the complaint. 
(a) Genera.I. Where respondent: Con­

tests any material fact upon which the 
complaint is based; contends that t he 
proposed penalty, compliance 01· cor­
rective action order, or Permit Action, 
as the case may be , is inappropriate; or 
contends that it is entitled to judg­
ment as a matter of Jaw, it shall file an 
original am1 one copy of a written an­
swoi· to th e complaint with the Re­
gional Hearing Clerk and sha11 serve 
copies of the answer on all other par­
ties. Any such answer to the complaint 
must be filo<l with the Regional Hear­
ing Cle.rk within 30 days after service 
oft.he complaint. 

( b) Contents of the: answer. The answer 
;;hall clearly ancl directly admit, deny 
or explain e1tch of the factua l allega­
t.ions cont.nined in the compla int wit,h 
1·og·anl t.o which respondent has any 
lrnowlodge , Where respondent has no 
knowl<idge or a particular factual ti.lie• 
g·ation and so states. the allegation is 
deemed denied. The answe1· shall also 
state: The circumst,1.ncos or arg uments 
which 1i1·0 a ll eged to constitute the 
,n·oumls of ,my defense: the facts which 
r0spondont di sputes : the basis fo1· op­
posing· any proposed relief: and whether 
a hearing is rnquested . 

( c) Rec1iwst for a hearin.(J. A hearing 
upon the issues mised by the complaint 
am! answer may be held if requested by 
respondent in its answe1·. If the r e­
spondent, does not request a hearing, 
the Presiding Officer may hold a hear­
ing if issues appropriate for adjudica­
tion a re raised in the answer. 

(di Failure tu admit, deny, or e.iplain. 
Failure of respondent to a(lmit, deny. 
or explain a ny material factual allega­
tion contained in the complaint con­
stitutes an admission of the allegation. 

(e) Amendment of the answer. The re­
spondent may amend the answer to the 
complaint upon motion granted by the 
P1·esiding- Officer. 

§ 22.16 Motions. 
(a) Genera.I . Motions shall be served 

a:; provide cl lJy § 22.5(li)(2) . Upon the fil ­
ing of a motion. other parties may fil e 
re:;pon:;cis t o tho m otion and the mov­
ant may file a repl y to tho response . 
Any additional responsi ve documents 
,-;hall be permitted only by order of the 
Presiding Offico1· 01· Nnvirnnmental Ap-
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pe,ils !3oard, ,is appropriate. All mo­
tions. except those made 01·a lly on the 
record during a hearing, shall : 

(1) Be in writing; 
(2) State the grounds therefor, with 

particularity; 
(3) Set forth the relief sought: and 
(4) Be accompanied by any affidavit, 

certificate, other evidence or legal 
memorandum relied upon . 

(b) Response to motions. A party's re­
sponse to any written motion must be 
fil ed within 15 days after service of 
such motion . The movant 's r eply to 
a ny written response must be filed 
within 10 days after service of such 1·e­
sponse and shall be limited to issues 
raised in the response. The Presiding 
Officer or the En vironmenta l Appeals 
Board may set a short.el' 01· longer time 
fo1• response 01· reply. or make other or­
ders concerning t he disposition of mo­
tions. The response or reply shall be 
accompanied by any a ffidavit , certifi ­
cate, other evidence, 0l' legal memo­
randum relied upon . Any party who 
fails to respond within the designate(.J 
period waives a ny objection to the 
granting· of the motion . 

<c) Decision. 'I'he Regional Judi cial 
Office!' (or in a prnceeding commenced 
at EPA Headquarters, the Envil'on­
mental Appeals Board) shall rule on a ll 
motions fil ed or made before an answer 
to the complaint is fil ed. Except as pro­
vided in §§ 22.29(c) and 22 .51, an Admin­
istrative Law Judge shall rule on all 
motions fil ed or made afte1· an answer 
is filed and before an initial decision 
has become final or h fts been appealed. 
The Environmental Appeals Board 
shall rule ns prnvided in § 22.29(c) and 
on all motions filed or made after an 
appeal of the initial decision is fil ed, 
except as provided pursuant to § 22.28. 

(d) Oral argument. The Presiding Offi­
cer or the Environmental Appeals 
Board may permit oral argument on 
motions in its discretion. 

* 22.17 Default. 

(a/ Default. A party may be found t.o 
be in default: after motion , upon fail ­
urn to file a timely answer to the com­
plaint: upon failure to comply with the 
information exchange requirements of 
§22.19(a) or an order of the Presiding 
Offit:<n- : or upo n fa ilurn to appear at a 
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conference or hearing. Default by re­
spondent constitutes, for purposes of 
the pending proceeding only, an admis­
,;ion of all facts allegecl in the com­
plaint and a waive!' of respondent's 
l'ight to contest such factual alleg-a­
tions . Default by complainant con­
st,itutes a waiver of complainant's 
right to proceed on the merits of the 
action, and shall result in the dismissal 
of the complaint with prejudice. 

(b) Motion for default. A motion for 
default may seek resolution of all 01· 
pal't of tho proceeding. Where the mo­
tion requests the assessment of a pen­
alty or the imposition of other relief 
against a defaulting party , the movant 
must specify the penalty or other relief 
sought and state the legal and factual 
grounds for the relief requested. 

(c) Default order. When the Presiding 
Officer finds that default has occurred. 
he shall issue a default order against 
the defaulting party as to any or all 
parts of the prnceeding unless the 
record shows good cause why a default 
order should not be issued . If the order 
resolves all outstanding issues and 
claims in the proceeding, it shall con­
stitute the initial decision under these 
Consolidated Rules of Practice. The re­
lief proposed in the complaint or the 
motion for default shall be ordered un­
less the requested relief is clearly in­
consistent with the record of the pro­
ceeding or the Act. F'or good cause 
shown, the Presiding Officer may set 

· aside a default order. 
(d) Payment of penalty; effective date of 

comp/'iance or corrective action orders, 
and Permit Actions. Any penalty as­
sessotl in the default order shall be­
come clue and payable by respondent 
without further proceedings 30 days 
after the default order becomes final 
under §22.27(c). Any default order re­
quiring compliance or corrective ac .. 
tion shall be effective and enforceable 
without further proceedings on the 
date the default order becomes final 
under §22.27(c). Any Permit Action or­
dered in the default. order shall become 
effective without further proceedings 
on the date that the default order be­
comes final under §22.27(c) . 

§22.18 

* 22.18 Quick resolution; settlement; 
alternative dispute resolution. 

(aJ Quick resolution . (lJ A respondent 
may resolve the proceeding at any timo 
by paying the specific penalty pl'Oposed 
in the complaint or in comphiinant·s 
prohearing exchange in full as specified 
by complainant and liy filing with the 
Regional Hearing Clerk a copy of the 
check or other instrument of payment . 
If the complaint contains a specifi c 
proposed penalty and rnspondent pays 
t hat proposed penalty in full within 30 
days after receiving the complaint. 
then no answer neetl he filed. 'l'hi:, 
paragraph (a) shall not apply to any 
complaint which seeks a compliance 'or 
corrective action order or Permit Ac-­
tion. In a proceeding· subject to the 
pnblic comment provisions of § 22.15 . 
this quick resolution is not available 
until 10 days after the close of the com­
ment period. 

(2) Any respondent who wishes to rn­
solve a proceeding by paying the pro­
posed penalty instead of filing an an­
swer, but who needs additional time to 
pay the penalty, may file a written 
statement with the Regional Hearing 
Clerk within 30 days after receiving the 
complaint stating that the respondent 
agrees to pay the proposed penalty in 
accordance with paragraph (a)(lJ of 
this section. The w1·itten statement 
need not contain any response to. or 
admission of, the allegations in tho 
complaint. Within 60 days after receiv­
ing the complaint. the respondent shall 
pay the full amount of the proposed 
penalty. Failure to make such payment 
within 60 days of receipt of the com­
plaint may subject the respondent to 
default pursuant to §22.17. 

(3) Upon receipt of payment in full. 
the Regional Judicial Officer tit· Re­
gional Administrator. or. in a pro­
ceeding commenced at F,PA Head­
quarters, the F,nvil'Onmontal Appeah; 
13oard. shall issne a final order. Pay­
ment by respondent shall constitute a 
waiver of respondent 's rights to con­
test the allegations and to appeal the 
final order. 

(b) Settlement. (1) The Ag·ency encour­
ages settlement of a proceeding at, any 
time if the settlement. is consistent 
with the provisions and objectives of 
the Act and applicable regulations . The 
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parties may engage in settlement, dis­
Gussions whether or not the respondent 
requests a hearing. Settlement discus­
sions shall not affect the respondent's 
obligation to file a timely answer 
uncler § 22.15. 

(2) Consent agreement. Any and all 
terms and conditions of a settlement 
shall be recorded in a written consent 
agreement signed by all parties or 
their rnpresentatives. The consent 
agTeement shall state that, for the pur­
pose of the proceeding, respondent: Ad­
mi ts the jurisdictional allegations of 
the complaint; admits the facts stipu­
lated in the consent ,~greement 01· nei­
ther admits nor denies specific factual 
allegations contained in the complaint; 
Gonsents to the assessment of any stat­
ed civil penalty, to the issuance of any 
specified compliance 01· Gorrect ive ac­
tion onler. to any conditions specified 
in the consent agrnement. anti to any 
stated Permit Action; and waive8 any 
rig·l1t, to contest the allegations and its 
right to nppeal the prnposcd final orde1· 
accompnnying the consent airreement. 
Where cornplninant elects to Gorn 
rne1we a prncoetling pursuant to 
§ 22 .13( bJ. the Gonsent agTeement shall 
also contain the elements described at 
§22.14(aJ<lH3J and (8). 'l'he parties shall 
forward the executed consent agree­
ment nnd a proposed final order to the 
Regional Judicial Officer or Regional 
Administrator. or, in a proceeding 
commenced at EPA Headquarters. the 
Envirnnmental Appenls Board . 

(3) Co11clusion of pruceedin{J. No settle­
ment 01· consent agreement shall dis­
pose of any procoeding under these 
Consolidated Rules of Practice without 
a final order from the Regional Judi­
cial Officer or Regional Administi:ator, 
01·. in a proceeding commenced at EPA 
Heaclquarters. the gnvil'onrnental Ap­
peals Board. ratifying the parties' con­
sent agrnement . 

(G) Scope uf resuhition or settlement. 
1'"u11 payment of the penalty proposed 
in a complaint pursuant to pa1·agraph 
(a) of this seution or settlement pursu­
ant to paragraph (b) of t his section 
shall not in any uase affect the right of 
the Agency or the United States to 
pursue ,,ppropriate injunctive or other 
equitable relief 01· criminal sanctions 
for any violatio ns of Jaw . Full payment 
of the penalty proposed in a complaint 
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pursuant to paragraph (a) of this sec­
tion or settlement pursuant to para­
graph (b) of this section shall only re­
solve respondent's liability for Federal 
civil penalties for the violations ancl 
facts alleged in the complaint. 

(d) Alternative means of dispute resolu­
tion. (1) The parties may engage in any 
process within the scope of the Alter­
native Dispute Resolution Act 
(''ADRA"), 5 U.S.C. 581 et seq., which 
may facilitate volunta1·y settlement ef­
forts. Such process shall be subject to 
the confidentiality provisions of the 
ADRA. 

(2) Dispute resolution under this 
pamgraph (cl) does not divest the Pre­
siding Officer of jurisdiction a nd docs 
not automatically stay the proceeding. 
All provisions of these Consolidated 
Rule;; of Practice r emain in effect not­
withstanding any dispute resolution 
proceeding. 

<3) The parties may choose any per­
son to act as a neutral. or may move 
for the a ppointment of a ncutrn,l. If the 
Presiding Officer gmnts a motion fo1· 
the appointment of a neutral. the Pre­
siding Officer shall forward the motion 
to the Chief Administrative Law 
Judg·e, except fo proceedings under sub­
part I of this part, in which the Pre­
siding Officer shall forward the motion 
to the Reg·ional Administrator. Tho 
Chief Administrative Law Judge or Re­
gional Administrator, as app1·opriato. 
shall designate a qualified n eutral. 

§ 22.19 Prehearing information ex­
change; prehearing conference; 
other discovery. 

(a) ?rehearing information e-;:change. 
(1) In accordance with an order issued 
by the Presiding Officer, eaoh party 
shall file, a prehearing· information ex­
change . Except as provided in § 22 .22(aJ. 
a document 01· exhibit that has not 
been included in prehearing informa­
tion exchange shall not be admitted 
into evidence . and any witness whose 
name and testimony summa1·y has not 
been incl ucted in pre hearing inform.1.­
tion exchange shall not be allowe<l to 
testify. Parties are not required to ex­
change information relating to settle­
ment which would be exGluded in the 
i'ecteral courts under Rule 408 of the 
F\idend Rules of gvidence. Documents 
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and exhibits shall be marked for identi­
fication as ordered by the Presiding Of­
ficer. 

(2) Each party's preheal'ing informa­
tion exchange shall contain: 

(il The names of any expel't or other 
witnesses it intends to call at the hear­
ing. together with a brief narrative 
summary of their expected testimony, 
or a statement that no witnesses w111 
be called: and (ii) Copies of all docu­
ments and exhibits which it intends to 
introduce into evidence at the heftring . 

(3) If the proceeding is for the assess­
ment of a penalty and complainant has 
already specified a proposed penalty, 
complainant shall explain in its pre­
hearing information exchange how the 
proposed penalty was calculated in a c­
cordance with any criteria set forth in 
the Act , and the respondent shall ex­
plain in its prehearing information ex­
change why the proposed penalty 
should be reduced or eliminated. 

(4) If the proceeding is for the assess­
ment of a penalty and complainant has 
not specified a proposed penalty. each 
party shall include in its prehearing in­
formation exchange all factual infor­
mation it considers relevant to the as­
sessment of a penalty, Within 15 days 
after respondent files its prehearing in­
formation exchange, complainant shall 
file a document specifying a proposed 
penalty and explaining how the pro­
posed penalty was calculated in accord­
ance with any criteria set forth in the 
Act. 

(bl Prehearing conference. 'l'he Pre­
siding Officer. at any time before the 
hearing begins. may clirect the parti es 
and their counsel or other representa­
tives to participate in a conference to 
co nsider: 

(1) Settlement of the case: 
(2) Simplification of issues and stipu­

lation of facts not in dispute: 
(3) The necessity or desirability of 

amendments to pleadings: 
(1) The exchange of exhibits, docu­

ments, prepared testimony, and admis­
sions or stipulations of fact which will 
avoid unnecessary proof: 

(5) The limitation of the number of 
expert or other witnesses; 

(6) The time and place for the hear­
ing·; and 

§22.19 

(7) Any other matters which may ex­
pedite the disposition of the pro­
ceeding. 

(cJ necord of the prehea.ring conference . 
No transcript of a prehearing con­
ference relating to set,tlcment shall be 
made. With respect to other prehearing· 
conferences, no transcript of any pre­
hearing conferenees shall be made un­
less ordered by the Presiding Officer. 
The Presiding Officer shall ensure that. 
the record of the proceeding inc.ludes 
any stipulations. agreements, rulings 
or orders macle dnring the conference. 

(clJ Locution of pn; lwariny conference. 
The prehearing conference shall be 
held in the county where the nisponcl­
ent resides 01· conduds the business 
which the hearing concerns, in the city 
in which the relevant Environmental 
Protection Agency Regional Office is 
located, or in Washington, DC , unless 
the Presiding Officer determines that, 
there is good cause to hold it at an­
other location or by tt>lephono. 

(e) Other discover11. (]) After the infor­
mation exchange provided for in para­
,rraph (aJ of this section, a party may 
move for additional di scove1·y . '!'he mo­
tion shall specify the method of dis­
covm·y sought. provide t,h e proposed 
discovery inst1·umenti,;, and describe in 
detail the nature of the information 
and/or documents sought (and. where 
relevant, the proposed time and place 
where discovery would be conducted). 
Tho Presiding Officer may order such 
other discovery only if it: 

(i) Will neither unrnasonably delay 
the prnceeding nor unreasonably bur­
den tho non-moving party: 

(ii) Seeks information that is most 
l'eaRonably obtained fl'orn tho non-mov­
ing party. and which the non-moving 
party has rnfused to provide volun­
tarily; and 

(iii) Seeks information that Jrns sig­
nificant probative value on a disputed 
issne of mat.erhtl fact rel evant t.o li­
ability or the reli ef sought. 

(2) Settlement positions and informa­
tion regarding their development (such 
as penalty calculations for purposes of 
settlement based upon Agency settle­
ment policies) shall not be discover­
able. 

(3) The Presiding Officer may order 
depositions upon oral questions only in 
accordance with pamgTaph (e)(lJ of this 
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i;eet:ion and upon a n additiona l finding· 
that : 

(i) 'l'ho informci.t ion · sought cannot 
!'easonably be obt.,ined by a lternative 
methods of discovery; or 

(ii) There is a substantial reason to 
IJelieve that r elevant and probative evi­
dence may otherwise not IJe preserved 
for presentati on by a witness at t he 
hearing. 

(1) 'l'he Prnsiding Offieer may 1·oquire 
the attendance of witnesses or t he pro­
duction of documentary evidenc·e by 
subpoena. if autho!'ized under the Act. 
The P residing Officer may issue a sub­
poena for discovery purposes only in 
aeconla nce wit h paragraph (e)(l) of this 
sec;tion and upon an additional showing· 
of t he ground::; and neeessi t y therefor. 
Subpoenas shall be served in accord­
ance with §22.5(b)(l). Witnesses sum­
moned before the Presiding Officer 
shall be paid the sa me fees and m il eage 
t ha t are pa itl witnesses in the courts of 
the Uni t ed States . Any fees shall be 
paid by the party at whose request the 
witness appea1·s. Where a witness ap­
pears pul'Suan t to a request initiated 
by the Presiding Offi cer, fees shall be 
paicl by the Agency . 

(5J Noil1ing in this pitrngmph (e ) shal l 
limit a party's l'ight. to roq uest. atlmh;­
~ions or stipula tions. a respond ent' s 
right to request Ag·ency records under 
t he l~edernl Freedom of Information 
Act, 5 U. S .C. 552. or· l<JPA's authority 
Ltndm· any applicabl e Jaw t.o conduct in­
spections. issue information request 
letters or administrntive subpoenas. OJ' 

otherwise obtain informati on. 
(f) Supplementing pr'ior e:i:c:hu.nges. A 

party who has made a n information ex­
ehang·e unclor parag-ritph (a ) of this sec­
tion , or who has ex0h,inged informa­
t ion in response to a request for infor­
mation OJ' a discovery order pursuant 
to paragraph (e) of this section . shall 
promptly supplement 01· correct the ex­
change when the party learns that the 
information exchanged or r esponse pro­
vided is incomplete , im\0curate 01· out­
datetl. and the a clcli t iona l or corrective 
information has not otherwise been 
disclosed to the other party pursuant 
to this section. 

(g) Fa-ilure to e:rchcmge information . 
Where a party fails to provide informa­
t ion within its con t rol as required pur-

40 CFR Ch. I (7- l-l 0 Edition) 

s uant to t his section . the Presiding Of­
l'iGer nrny, in his discretion: 

(lJ Infer that t he information would 
be ad verse to the party failing to pro­
vide it; 

(2) Exclude the informa tion from evi­
dence: or 

(3) Issue a default order under 
§ 22.l 7 (C) . 

§ 22.20 Accelerated decision; decision 
to dismiss. 

(a) General . 'l'he Presiding Offi cer 
may at any time 1·ender an accelera ted 
decision in favor of a party as to any or 
a ll parts of t ho proceeding. without 
f'ul' t her hearing or upon such limitecl 
additional evidence. such ;i.s a ffi tlavits. 
as he may require. if no genuine issue 
of material fact exists and a pa1·ty is 
entitl ed to judgment as a matter of 
Jaw. The Presiding Officer, upon mo­
tion of the respondent, may at any 
time dismiss a proceeding without fur­
ther hearing or upon such limited addi­
t ional evidence as he requires, on the 
basis of fa ilure to establish a prima 
facie case or other grounds which show 
no right to relief on the part of the 
complainant. 

(b) A'[Ject. (lJ If an aceele1·ate t! deci ­
s ion or a decision to dismiss is issued 
as to all issues and cl aims in the pro ­
eeeding. the decision constitutes an 
ini t ial decision of the P!'esiding Offi­
cer . and shall ))e filled with the Re­
gional Hearing Cl erk . 

(2) If an accelerated decis ion 01· a de­
cisi on t o dismiss is rendered on less 
t han a ll issues or cla ims in the pro­
ceeding , the Presiding Officer sha ll de­
t ermine what mate1·ial facts exist with­
out substanti al controversy and what 
material facts remain controverted. 
The partial accelera t ed decision or the 
order dismissing certain counts shall 
specify t he facts which appear substa n­
tially uncontrovertod , and the issues 
and claims upon whi ch the hearing will 
proceed . 

Subpart D-Hearing Procedures 

§ 22.21 Assignment of Presiding Offi­
cer; scheduling the hearing. 

(a) Assignment of Presiding Officer. 
When an answer is filed, the Regional 
He aring Clerk sha ll forward a copy of 
t he eomplaint, the answer, and any 
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other documents filed in the pro­
ceeding to the Chief Administrative 
Law Judge who shfdl serve as Presiding 
Officer or assign anothe1· Administra­
tive Law Judg·e as Presiding· Officer. 
The Presiding Officer shall then obtain 
the case file from the Chief Acllninis­
trati ve Law Judge and notify the par­
ties of his assignment. 

(b) Notice of hearin,q. The Presiding 
Officer shall hold a hearing if the pro­
ceeding prei;ents genuine issues of ma­
terial fact. The Presiding Officer shal 1 
serve upon the parties a notice of hear­
ing setting forth a time and place for 
the hearing not later than 30 days prior 
to the date set for the hearing. The 
Presiding Officer may require the at­
tendance of witnesses or the produc­
tion of documentary eviclence by sub­
poena, if authorized under the Act. 
upon a showing of the grounds and ne­
cessity therefor, and the materiality 
and relevancy of the evidence to be ad­
duced . 

(c) Postponement of hea.ring. No re­
quest for postponement of a hearing 
shall be granted except upon motion 
and for good cause shown. 

(d) Location of the hearing. The loca­
tion of the hearing shall l:Je determined 
in accordance with the method for de­
termining the location of a prehearing 
conference under § 22 .19( d l. 

§ 22.22 Evidence. 
(a) General. (1) 'l'he Presiding Officer 

shall aclmi t all evidence which is not 
il'l'olovant, immaterial. unduly repeti­
tious, unreliable, or of little probative 
value. except that evidence relating to 
settlement which would bo excluclod in 
the federal courts uncle!' Rule 408 of the 
b,ecloral Rules of Evidence (28 U.S.C.) is 
not admissible. If. however, a party 
fails to provide any document. exhibit. 
wit;ness name o!' summary of expected 
testimony required to be exchanged 
uncler §22.19 (a). (e) or (fl to all parties 
at least 15 days before the hearing 
date , the Presiding Officer shall not 
admit the document, exhibit or testi­
mony into evidence, unless the non-ex­
chang•ing party had good cause for fail­
ing to exchange the required informa­
tion and provided the required informa­
tion to all other parties as soon as it 
had control of the information , or had 
;rood cause for not doing so . 

§22.22 

(2) In the p1·esentation. admission, 
disposition, and use of oral and written 
evidence, EPA officers, employees and 
authorized representatives shall pre­
serve the confidentiality of informa­
tion claimed confidential , whether or 
not the claim is made by a party t,o the 
prnceeding, unless disclosure is authol'­
izecl pursuant to ,10 CI-'R part 2 . A busi­
ness confidentiality claim shall not 
p!'event information from being intro­
duced into evidence. but shall instead 
require that the informat,ion bra treat.eel 
in accordance with 40 CFR part 2. sub­
part B. 'l'ho Presiding Officer or the l<]n­
vil'onmental Appeals Board may con ­
sider such evidence in a proceeclinrr 
closed to the public, and which may be 
beforn some. but not all, parties. as 
necessary. Such proueec!ing' shall bt• 
closed only to the extent necessary to 
comply with 40 CFR part 2, subpart B. 
for information claimed confidential. 
Any affected person ma.y move for an 
order protecting tho information 
claimed conficlential. 

(b) E:i:amination of 1.oitnesses. Wit­
nesses shall be examined oral.ly, under 
oath or affirmation, except as other­
wise provided in parag-raphs (cJ ancl (d) 
of this section or by the Presicling Offi­
cer. Parties shall have the rig•ht to 
cross-examine a witness who appears at 
the hearing prnvided that such cross­
examination is not unduly repetitious. 

(c) Written testimony. 'l'he Presicling 
Officer may Rdmit and insert into the 
rncord as evidence, in lieu of oral test,i ­
mony, written testimony prepared by a 
witness . The admissibility of any part 
of the testimony shall be subject. to the 
same l'ules as if the testimony wer0 
produced under oral examination . Be­
fore any such testimony is read or ad­
mi ttecl into evidence. t he party who 
has called the witness :;hall deliver a 
copy of the testimony to the Presiding· 
Officer. the reporte1·, and opposing­
counsel. '!'he witness presenting the 
testimony shall sweat· to or affirm the 
testimony and shall be subject to ap­
propriate oral cross-examination. 

(d) Admission of affidcwits where the 
witness is unavailcible. 'l'he Presiding Of­
ficer may admit into evidence affida­
vits of witnesses who are unavailable. 
The term •·unavailable" shall have the 
meaning accorded to it by Rule 804(al 
of the Federal Rules of Evidence . 
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(e) E:rhibits. Whe1·e practicable, an 
original and one copy of each exhibit 
shall be filed with the Presiding Officer 
for the record and a copy shall be fur­
nished to each party. A true copy of 
any exhibit may be substituted for the 
original. 

(f) Official notice. Official notice may 
be taken of any matter which can be 
judicially noticed in the I•'ecteral courts 
and of othcz· facts within tho spocial­
izotl knowleclge an(! experience of the 
Agency. Opposing parties shall be given 
adequate opportunity to show that 
suc h facts aro erroneously noticed . 

§ 22.23 Objections and offers of proof. 
(a) 0/Jjection. Any objection con­

cerning the conduct of the hearing may 
bo stated orally 01· in w1·iting during 
th e hearing. The party raising the ob­
jcetion must supply a short statement 
of' its gToumls. The ruling by the Pre­
siding Office r on any objection and the 
reasons g•iven for it shall be part of the 
record. An excepti on to each objection 
ove r·1·uled shall he automatic and is not 
waived by further· parti eipation in the 
hHaring. 

( b) Ojfers uf proof. Whenever the Pre­
siding Office1· denies a motion for ad­
mission into evidence, the party offer­
ing the information may make an offer 
of proof, which shall be included in the 
1·eco1·cl . 'l'he offer of proof for excluded 
oral testimony shall consist of a brief 
statement describing the nature of the 
informi,tion excluded. The offer of 
proof for excluded documents or exhib­
its shall consist of the documents or 
exhibits exeluded. Where the Environ­
ment,tl Appeals Board decides that the 
mling of the Presiding Officer in ex­
cluding· the information from evitlence 
was both mToneous and prejudicial, the 
hearing may be reopened to permit the 
taking of such evidence. 

* 22.24 Burden of presentation; burden 
of persuasion; preponderance of the 
evidence standard. 

(a) The complainant has the burdens 
of prescrntation and persuasion that thC' 
violation occnl'l'ed a s set l'o!'Lh in the 
complaint. and that t he rnlief so ught is 
n.ppropriat.e . J•'ollowing· complainant ·s 
esta l)l ishmont. of a prima fal'ie case, re­
spondl•nt s liall have the lrn rclen of pro­
~u uting· any def'en::so to t.he n,lleg·ations 
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set forth in the complaint and any re­
sponse or evidence with respect to the 
appropriate relief. The respondent has 
the burdens of presentation and persua­
sion for any affirmative defem;es. 

(b) Each matter of controversy shall 
be decided by the Presiding Officer 
upon a preponderance of the evidence. 

* 22.25 Filing the transcript. 

The hearing shall be transc1•ibed ver­
batim . Promptly following· the tal,ing 
of the last evidence, the reporter shall 
transmit to the Regional Hearing Clerk 
the original and as many copies of the 
transcript of testimony as are called 
for in the reporter's contract with the 
Agency. and also shall transmit to the 
Presiding Officer a copy of the t1·an­
script. A certificate of service shall ac­
company each eopy of the transcript. 
The Regiona l Hearing Clerk shall no­
tify all parties of tlie availability of 
t he transcript and shall furnish the 
parties with a copy of the transcript 
upon payment of the cost of reproduc­
tion. unless a party can show that the 
cost is unduly burclensome . Any person 
not a party to the proceeding· m a y re­
ce ive a copy of the transcript upon 
payment of the reproduction fee, ox­
eept for those parts of the transcript 
ordered to be kept confidential by the 
Presiding Officer. Any party may file a 
motion to conform the transcript to 
the actual testimony within 30 days 
after reeeipt of the transcript, or 45 
days after the parties are notified of 
the availability of the transcript, 
whichever is sooner. 

§ 22.26 Proposed findings, conclusions, 
and order. 

After the hearing, any party may file 
proposell findings of fact. conclusions 
of law, and a proposell orcler, together 
with briefs in support the1·eof. The Pre­
siding Officer shall set a schedule for 
filin g these documents and any reply 
IJriefs, but shall not r equire them be­
fo1·e the last date for filing· mot.ions 
under § 22.25 to conform the tnLnscri pt 
to the actual testimony . All submis­
sions shall bo in writing, shall be 
served upon all parti es. irncl slmll con­
tain adequate refenmces to the 1·eco1·cl 
and authorities rel ietl on . 
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Subpart E-lnitial Decision and 
Motion To Reopen a Hearing 

* 22.27 Initial Decision. 
<aJ Filing and contents. After the pe­

riod for filing briefs under §22.26 has 
expired, tho Presiding Officer shall 
issue an initial decision. The initial de­
cision shall contain findings of fact. 
conclusions reganling all material 
issues of law or dii,cretion. as well as 
reasons therefor. and. if appropria.te, a 
recommended civil penalty assessment. 
compliance 01·der . corrective action 
order. or Permit Action. Upon receipt 
of an initial decision. the Regional 
Hearing Clerk shall forward copies of 
the initial decision to the Environ­
mental Appeals Board and the Assist­
ant Administrator for the Office of En­
forcement and Compliance Assurance. 

(bJ Amount of civil penalty. If the Pre­
siding Officer determines that a viola­
tion has occurred and tho complaint 
seeks a civil penalty , the Presiding Of­
ficer shall determine the amount of the 
recommended civil penalty basecl on 
the evidence in the record and in ac­
cordance with any penalty criteria set 
forth in the Act. 'l'he Presiding Officer 
shall consider any civil penalty guide­
lines issued under the Act. The Pre­
siding Officer shall explain in detail in 
the initial decision how the penalty to 
be assessed corresponds to any penalty 
criteria set forth in the Act. If the Pre­
siding Officer decides to assess a pen­
alty different in amount from the pen­
alty proposed by complainant, the Pre­
siding Officer shall set forth in the ini­
tial decision the specific reasons for 
the increase or decrease. If the re­
spondent has defaulted. the Presiding 
Officer shall not assess a penalty great­
er than that propoHed by complainant 
in the complaint. tho prehearing infor­
mation exchange or the motion for de­
fault, whichever is less. 

(c) Effect of initial decision. 'l'he initial 
decision of the Presiding Officer shall 
become a final order 15 days after its 
service upon the parties and without 
further proceedings unless: 

(1) A party moves to reopen the hear­
ing; 

(2) A party appeals the initial deci­
sion to the Environmental Appeals 
Board: 
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(3) A party moves to set aside a de­
fault order that constitutes an initial 
decision: 01· 

(1) The Environmental Appeals Board 
elects to revi ew the initial decision on 
its own initiative. 

(cl) E.rhaustiun of aci111inistrntive re111 -
ecties. Where a respondent fails to ap­
peal an initial decision to the Environ­
mental Appeals Board pursuant, to 
§ 22.30 and that initial decision beco me;; 
a final order pursuant to paragraph (c) 
of thi8 section, respondent waives it;; 
rights to judicial review. An initial de­
cision that is appealed to tho Environ­
m ental Appeals Board ;;hall not be final 
or operative ponding· the f<Jnviron ­
mental Appeals Boa1·d's issuance of a 
final order. 

§ 22.28 Motion to reopen a hearing. 

(aJ Filing and content. A motion Lo re­
open a hearing to take furt.her evidence 
must be filed no later than 20 days 
after service of the initial decision and 
shall state the specific grounds upon 
which relief is sought . Where Lhe mov­
ant seeks to introdut,e new evidence. 
the motion shall: state briefly the na­
t ure and purpose of t.be evidence to he 
adduced: show that such evidence is 
not cumulative: and show good cause 
why such evidence wa;; not adduced at. 
the hearing. The motion shall he made 
to the Presiding Officer and filed with 
the Regional Hearing Clerk. 

(b) Disposition of motion to reopen a 
hearing. Within 15 days following· the 
service of a motion to reopen a hear­
ing. any other party to the proceeding 
may file with the Regional Hearing· 
Clerk and serve on all other parties a 
response. A reopened hearing· shall be 
governed by the applicable :;ections of 
these Consolidated Rules of Prnctil'e . 
The filing of a motion t o reopen a hear­
ing shall automat.ically stay the run ­
ning of the time periods for an initial 
decision becoming final under §22.27<c) 
and for appeal under § 22.30. These time 
periods shall begin again in full when 
the motion is denied 01· an amended 
initial decision is served. 



§22.29 

Subpart F-Appeals and 
Administrative Review 

§ 22.29 Appeal from or review of inter­
locutory orders or rulings. 

(aJ Flequest for interlocutory appeal . 
Appeals from orders or ruling·s other 
than an initial decision shall be al­
lowed only at the discretion of the En­
vironmental Appeals Board. A party 
seeking interlocutory appeal of such 
orders or rulings to the Environmental 
Appeals Board shall file a motion with­
in JO llays of service of tho order Ol' rul­
ing. requesting· that the Presiding Offi. 
cer forward the order or ruling· lo the 
Mnvironmental Appealts Board fol' re­
viuw. anll ~tati1w IJrief!y the gToLmcl:s 
for tho appea l. 

tbJ Avci:ilability of interlocutory appeal. 
'!'he Presiding Officer may recommend 
any 01·dor or ruling for reviuw by the 
l~nvironmental Appeals Board when: 

<l) The order or l'UJing involves an 
import,mt question or Ja w or policy 
concerning which there is substantial 
gl'ounds for difference of opinion; and 

(2) li::ither an immediate appeal from 
the onler OJ' ruling will materially ad­
vance the ultimate termination of the 
prnceoding, or review after the final 
order is issued will be inadequate 01· in­
effective . 

(c) Interlocu tory review. If the Pre­
siding Office1· has recommended review 
and the Envil·onmental Appeals Board 
determines that interloc utory review is 
inappropriate, or takes no action with­
in 30 days of the Presiding Officer's rec­
ommendation. the appeal is clismissed. 
When tho Presiding Officer declines to 
recommend review of an order or rul­
ing, it may be reviewed by the Environ­
mental Appeals Board only upon appeal 
from the initial decision, except when 
the Envi ronment al Appeals Board de­
termines. upon motion of a party and 
in exceptional circumstances, that to 
delay review would be contrary to the 
pulili c interes t . Such motion shall be 
filed within 10 clays of service of an 
order of the Presiding Officer refusing 
to recommend such order or ruling for 
interlo cutory review. 

* 22.30 Appeal from or review of initial 
decision. 

(a) Notice of appeal. (1) Within 30 days 
a rtor tho initial clecision is served. any 
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party may appeal any adverse order 01· 
ruling of the Presiding Officer by filing 
an original and one copy of a notice of 
appeal and an accompanying appellate 
brief with the Environmental Appeals 
Board. Appea ls sent by U.S. mail (ex­
cept by U.S. Postal Express Mail) shall 
be add!·essed to the Environmental Ap­
peals Board at its official mailing ad­
dress: Clerk of the Board (Mail Code 
1103B). United States Environmental 
Protection Agency, 1200 Pennsylvanii, 
Avenue , NW .. Washington, DC 20160 . 
Appeals delivered by hand or courier 
(inc luding· deliveries by U.S. Postal Ex­
press Mail or by a commercial delivery 
se1-vice) shall be delivored to Suite 600. 
1341 G Street, NW., Wasl1ington. DC 
20005 . One copy of a ny clocument filetl 
witll the Cle1·k of the Board shal l also 
be served on t he Regional Hearing 
Clerk. Appellant also shall serve a copy 
of the notice of appe.il upon the Prn­
siding Officer. Appellant shall simulta­
neously serve one copy of the notice 
and brief upon a JJ other parties and 
non-party pa1·ticipants. The notice of 
appeal shall summarize t he order or 
rul ing, or part thei-eof, appealed from. 
The appellan t' s brief shall contain ta­
bles of contents and authori ties (with 
pag·e references). a statement of the 
issues presented for review, a state­
ment of the nature of the case and the 
facts relevant to the issues presented 
for review (with a ppropriate 1•eferences 
to the record), argument on the issues 
presented. a short conclusion stating 
the precise relief sought. alternative 
findings of fact. and alternative con­
clusions regarding issues of law or dis­
cretion . If a timely notice of appeal is 
filed by a party, any other party may 
file a notice of appeal on any issue 
within 20 days after the date on which 
the first notice of appeal was served. 

(2) Within 20 days of service of no­
tices of ,1,ppeal and briefs under para­
graph (a)(l) of this section , a ny othe1· 
party or non-party participant may file 
with the Environmental Appeals Board 
a n original and one copy of a response 
brief responding· to argument raised by 
the appellant, together with reference 
to the relevant portions of the r ecord, 
initial decision. or opposing brief. Ap­
peJJee shall simultaneously serve one 
co py of the response brief upon (HWh 
party , non-party participant, and the 
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Regional Hearing Clerk. Response 
briefs shall be limited to the scope of 
the appeal brief. Further briefs may be 
filed only with the permission of the 
Environmental Appeals Board. 

(b) Review initiated by the Environ­
mental Appeals Board. Whenever the En­
vironmental Appeals Board determines 
to review an initial decision on its own 
initiative, it :;,hall fil e notice of its in­
tent to review that decision with the 
Clerk of the Board, and serve it upon 
the Regional Hearing Clerk. the Pre­
siding Officer and the parties within 45 
days after the initial decision was 
served upon the parties. The notice 
shall include a statement of issues to 
be briefed by the parties and a time 
schedule for the filing and service of 
briefs. 

(c) Scope of appeal or review. The par­
ties' rights of appeal shall be limited to 
those issues raisecl during the course of 
the proceeding and by the initial deci­
sion. and to issues concerning subject 
matter jurisdiction. If the Environ­
mental Appeals Board determines that 
issues raised. but not appealed by the 
parties. should be argued. it shall g•ive 
the parties rnasonable written notice of 
such detet·mination to permit prepara­
tion of adequate argument. The Envi­
ronmental Appeals Board may remand 
the case to the Presiding Officer for 
further proceedings . 

(d) Argument before the Environmental 
Appeals Board. The Environmental Ap­
peals Board may, at its discretion, 
order oral arg-ument on any or all 
issues in a proceeding. 

(e) Motions on appeal. All motions 
made during t he course of an appeal 
shall conform to § 22.16 unless other­
wise provided. 

(f) Decision. The Environmental Ap­
peals Board shall adopt. modify, or set 
aside the findings of fact and conclu­
sions of law or discretion contained in 
the decision or order being reviewed, 
and shall set forth in the final order 
the reasons for its actions. The Envi­
ronmental Appeals Board may assess a 
penalty that is higher or lower than 
the amount recommended to be as­
sessed in the decision or order being re­
viewed or from the amount sought in 
the complain t. except that if the order 
being reviewed is a default order, the 
gnvironmental Appeals Board may not 

§22.31 

increase the amount of the penalty 
above that proposed in the complaint 
or in the motion for default, whichever 
is less. The Environmental. Appeals 
Board may adopt, modify or set aside 
any recommended compliance or 001·­
recti ve action order or Permit Action . 
The Environmental Appeals Board may 
l'Omand the case to the Presiding Offi­
cer for further action. 

(61 FR 10176. ,Jul ,v 23. 199H, 1is amended ,i~ G8 
F'R 2201, Jan. 16, 200:l: 69 Flt 7'163H, Dec. 28. 
2001] 

Subpart G-Final Order 

§ 22.31 Final order. 

(a) Effect of final order. A final order 
constitutes the final Agency action in 
a proceeding. The final order shall not 
in any case affect the right of the 
Agency or the United St.ates to pursue 
appropriate injunctive or other equi­
table relief or criminal sanctions for 
any violation;; of law . The final order 
shall resolve only those causes of ac­
tion alleged in the complaint, or for 
proceedings commeneed pursuant to 
§22.13(b), alleged in the consent. agree­
ment. The final ordel' does not waive. 
extinguish or otherwise affect respond­
ent's obligation to comply with all ap­
plicable provisions of the Act and regu­
lations promulgated thereunder. 

(b) Effective elate. A final ol'der is er­
feetive upon filing . Where an initial de­
cision becomes a final 0J'(!er pul'Snant 
to §22.27(c). the final order i:s effective 
45 days after the initial decision i:s 
served on the parties. 

(c) Payment of a civil penalty. The 1·e­
sponclent shall pay the full amount of 
any civil penalty assessed in t.he final 
order within 30 days after the effeetive 
date of the final 01·der unless otherwise 
ordered. Payment shall be made IJy 
sending a cashier's check or certified 
check to the payee specified in the 
complaint, unless otherwise instructed 
by the complainant. The check shall 
note the case title and docket number. 
Respondent shall serve copies of tho 
check or other instrument of payment. 
on the Regional Hearing· C.lerk and on 
complainant. Collection of in e1·est on 
overdue payments shall bo in accord­
ance with the Debt, Collection Aet. 31 
U.S .C. 3717. 
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Id) Other relief. Any f'in,tl Ul'llOJ' l'O ­

quiring- complian<;11 or eo!'l'eetive ae­
l.ion. 01· a 1'1,rmit Action. ;;hall beeome 
effective n.nd enforcealJle without fur­
thel' p!'oceedin1rs on the eHecti ve uate 
or the final onle1· unless otherwi:m or­
derntl. 

(O) Final orders to Federal agencies on 
appeal. (1) A final order of tho Environ­
mental Appeals Board issued pursuant 
to §22.30 to a department. agency, 01· 
instrumentality of the United States 
shall become effective 30 days after its 
service upon the parties unless the 
h ead of the affected department, agen­
cy, or instrnmentality requests a con­
fernnee with the Administrator in writ­
ing ancl serves a copy of the request on 
the parties of !'ecord within 30 days of 
servict> of the final oruer. If a timely 
req uest is made, a decision IJy the Ad­
ministrator shall become the final 
O!'der. 

(2) A motion for reconsideration pur­
suant to § 22.32 shall not toll the 30-day 
period described in paragraph (e)(l) of 
this section -unless specifically so or­
dered by the rnnvirnnmental Appeals 
Boan!. 

* 22.32 Motion to reconsider a final 
order. 

Motions to reconside1· a final onter 
bsued pursuant to §22.30 shaJl be filed 
within 10 tlays after service oJ' the final 
onler. Mo tio ns must se t fol'th the mat­
te!'s ch,imed to have l)een erroneously 
decided and the nature of the alleged 
e1Tors. Motions fol' reconsideration 
under this provision shall be directed 
to, and decided by, the Environmental 
Appeals Board . Motions for rnconsider­
ation directed to the Administrator, 
rather than to the Environmental Ap­
peals Boa!'cl, will not be considered, ex­
eept in cases that the Environmental 
Appeals Board has rnferred to the Ad­
ministrnto1· pu!'suant to § 22.4(a) and in 
which the Auminist1·ator has issued the 
final order. A mot.ion for reconside1·­
ation shall not stay the eJ'f'ective date 
of the final order unless so ordered by 
the Envil'onmental Appeals Board. 

40 CFR Ch. I (7-1-10 Edition) 

Subpart H-Supplemental Rules 

* 22.33 [Reserved] 

* 22.34 Supplemental rules governing 
the. administrative assessment of 
civil penalties under the Clean Air 
Act. 

(a) Scope. This section shall apply, in 
conjunction with §§22.1 through 22 .32, 
in administrative proceedings to assess 
a civil penalty conducted under sec­
tions 113(d) , 205(c), 211(<1), and 213(d) of 
the Clean Air Act, as amended (42 
U.S.C. 7413(d), 7524(C). 7545(d), and 
7547(cl)). Where inconsistencies exist l)e­
tween this section and §§ 22.1 through 
22 .32, this section shall apply. 

(b) Issuance of notice. Prior to the 
issuance of a final order assessing a 
civil penalty, the person to whom the 
order is to be issued shall be given 
written notice of the proposed issuance 
of the order . Service of a complaint or 
a consent agreement a nd final order 
pursuant to §22.13 satisfies this notice 
requireme11t. 

§ 22.35 Supplemental rules governing 
the administrative assessment of 
civil penalties under the Federal In­
secticide, Fungicide, and 
Rodenticide Act. 

<a) Scope. This section shall apply, in 
conjunction with §§ 22 .1 through 22.32, 
in administrative p!'oceedings to assess 
a civil penalty conducted under section 
Jll<a) of the Federal Insecticide, Fun­
gicide. and Rodenticide Act as amend­
ed (7 U.S .C. 136l(a)). Where inconsist­
eneies exist between this section and 
§§22.1 through 22.32, this section shc1ll 
apply. 

(b) Venue. The prehearing conference 
and the hearing shall be held in the 
county, parish , or incorporated city of 
the residence of the person charg·ed, 
unless otherwise agreed in writing by 
all parties . For a person whose resi­
dence is outside the United States and 
outside any territory 01· possession of 
the United States, the prehearing con­
ference and the hearing shall be held at 
tho EPA office listed at 40 CFR 1.7 that 
is closest to either the person's pri­
ma1·y place of business within tho 
United States, 01· the primary place of 
business of the person's U.S. agent, un­
less otherwise agreed by all parties. 
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§ 22.36 [Reserved} 

§ 22.37 Supplemental rules governing 
administrative proceedings under 
the Solid Waste Disposal Act. 

(a) Scope. 'l'his section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings under 
sections 3005(d) and (e), 3008. 9003 and 
9006 of the Solid Waste Disposal Act (42 
U.S.C. 6925((1) and te) , 6928, 6991b ant! 
699leJ ("SWDA''J. Where inconsist­
encies exist between this section and 
§§ 22.1 through 22.32. this section aihall 
apply. 

(b) Corrective action and compliance or­
ders. A complaint may contain a com ­
pliance order issued under section 
3008(aJ or section 9006(a), or a correc­
tive action order issued under section 
3008(h) or section 9003(11)(4) of the 
SWDA. Any such order shall automati­
cal ly become a final order unless , no 
later than 30 days after the order is 
served , the respondent requests a hear­
ing pursuant to §22.15. 

§ 22.38 Supplemental rules of practice 
governing the administrative as­
sessment of civil penalties under 
the Clean Water Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22. l through 22.32 
and § 22.45, in administrative pro­
ceedings for the assessment of any civll 
penalty under section 309(g) or section 
3ll(b)(6) of the Clean Water Act 
("CWA")C33 U.S.C. 1319(g) and 
132l(b)(6)). Where inconsistencies exist 
between this section and §§ 22.1 througl1 
22.32. this section shall apply. 

Cb) Consultation with States. For pro­
ceedings pursuant to sec tion 309(g), t he 
complainant shall provide the State 
ag·ency with the most direct authority 
over the matters at issue in the case an 
opportunity to consult with the com­
plainant. Complainant shall notify the 
State agency within 30 days following 
proof of service of the complaint on the 
respondent or, in the case of a pro­
ceeding proposed to be commenced pur­
suant to § 22.13(b), no less than 40 days 
before the issuance of an order assess­
ing a civil penalty. 

(c) Administrative procedure and judi­
cial review. Action of the Administrator 
for which review could have been ob-

§22.39 

tained under section 509(b)(l ) of tho 
CWA, 33 U.S .C. 1369(b)(l), shall not be 
subject to review in an administrative 
proceeding for the assessment of a civil 
penalty under section :l09(g) or section 
3ll(bJ<6). 

§ 22.39 Supplemental rules governing 
the administrative assessment of 
civil penalties under section 109 of 
the Comprehensive Environmental 
Response, Compensation, and Li­
ability Act of 1980, as amended. 

(a) Scope . This section shall apply. in 
conjunction with §§22.10 through 22.32, 
in administrative proceedings for the 
assessment of any civi l penalty unde1· 
section 109 of the Comprehensive Envi ­
ronmental Response. Compensation, 
a nd Liability Act of 1980, as amended 
(12 U.S .C. 9609). Where inconsistenci es 
exist between this seetion and §§ 22 .1 
through 22.32, thi:; section :;hall apply . 

(b) Judicial review. Any person who rn­
qucsted a hearing wit.h respect to it 

Class II civil penal ty under section 
109(b ) of CERCLA , 42 U.S .C. 9609(b), and 
who is the recipient of a final order as­
sessing a civil penalty may fi] (;i a peti ­
tion for judicial review of such order 
with the United Statns Court of Ap­
peals for the District of Colurnbi,i 01· 
for any other circuit in whi ch such per­
son resides 01· t ransacts business. Any 
per son who r equested a h earing with 
respec.t to a Class I civil penalty under 
section 109<aJ(4J of C!<JRCLA . 42 U.8.C. 
9609(aJ{1J , and who is t h e recipient. of a 
final order assessing the civil penalty 
may file a petition for judicial review 
of such order with the appropriate dis­
trict court of the United States. All pe­
titions must be filed wit,hin 30 days of 
the date the order making the assess­
m ent was served on the pa rties . 

(c) l'aument of civil penalty assessed. 
Payment of civil penalties assnssecl in 
the final order shall be made by for­
warding a cashier's check. payable to 
the "EPA, Hazardous Substances 
Superfund, " in the amount assessed. 
and noting the case t itl e and doc k et 
number . to the appropriate regional 
Superfund Lock box Dc• posi to1·y. 
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§ 22.40 [Reserved] 

§ 22.41 Supplemental rules governing 
the administrative assessment of 
civil penalties under Title II of the 
Toxic Substance Control Act, en­
acted as section 2 of the Asbestos 
Hazard l<Jmergency Response Act 
(AHERAJ. 

(a) Scope . This section shall apply, in 
conjunction with §§ 22.1 through 22.32. 
in administl'ative pl'oceedings to assess 
a civil penalty conducted under section 
207 of the Toxic Substances Control 
Act C"TSOA"') (15 U.S .C. 2647). Whe!'e 
inconsistencies exist between this sec­
tion and §§ 22.1 through 22.32, this sec­
tion shall apply. 

(!J) Col/ectirm ofciv'il penalty . Any civil 
penalty collec te(l under TSCA section 
207 shall be used by the local edu­
catiom1.l ag·ency !'01· purposes of com­
plying with Title II of '!'SCA. Any por­
tion of a civil penalty remaimng 
unspent aftel' a local educational agen­
cy achieves eompliance shall be depos­
ited into the Asbestos '!'rust Fund es­
tablished untie!' section 5 of AHERA. 

§ 22.42 Supplemental rules governing 
the administrative assessment of 
civil penalties for violations of com­
pliance orders issued to owners or 
operators of •public water systems 
under part B of the Safe Drinking 
Water Act. 

<aJ Scope. This section shall apply, in 
conjunction with §§22.1 through 22 .32, 
in atlministnttive proceedings to assess 
,t civil penalty under section 
1111(g')(3)(B) of the Safe D1·inking· Water 
Act, 42 U.S .C. 300g-3(g)(3)(B). Where in­
consistencies exist between this sec­
tion and §§ 22.1 through 22 .32, this sec­
tion shall apply. 

(b) Choice of forum. A complaint 
which specifies that subpart I of this 
part applies shall also state that re­
spondent has a right to elect a hearing 
on the rncord in a,ccordance with 5 
U.S .C. 554. and that rnspondent waives 
this right unless it rnquests in its an­
swer a hearing on tho record in aceonl­
ance with 5 U.S.C. 554. Upon such re­
quest, the Reg·ionnl Hea!'ing· Clerk shall 
rnct~pt,iou t h e tlocuments in the record 
as nece,;sary, and notify thl:l parties of 
Lhe clmn,i-os . 

40 CFR Ch. I (7-1-10 Edition) 

§ 22.43 Supplemental rules governing 
the administrative assessment of 
civil penalties against a federal 
agency under the Safe Drinking 
Water Act. 

(al Scope. This section shall apply. in 
conjunction with §§ 22.1 th1·ough 22.32. 
in administrative proceedings to assess 
a civil penalty against a federal agency 
under section 1447(b) of the Safe Drink­
ing Water Act, 12 U.S .C. 300j-6Cb) . 
Where inconsistencies exist between 
this section and §§22.1 through 22.32, 
this section shall apply. 

(b) Effective date of Jznal penalty order. 
Any penalty order issued pursuant to 
this section and section 1417(b) of the 
Safe Drinking Water Act shall become 
effective 30 days after it has been 
served on the parties. 

(c) Public notice of final penalty order. 
Upon the issuance of a final penalty 
order under this section, the Adminis­
trator shall provide public notice of the 
order by publication, ftnd by providing 
notice to any pe1·son who requests such 
notice . The notice shall inelude: 

(1) '!'he docket number of the order; 
(2) The address and phone number or 

the Regional Hearing Clerk from whom 
a copy of the order may be obtained; 

(3) '!'he location of the facility whel'e 
violations were found; 

(4) A description of the violations; 
(5) The penalty that was assessed: 

.i.nd 
(6) A notice that any intel'ested per­

son may , within 30 days of the date the 
order becomes final, obtain judicial re­
view of the penalty O!'der pursuant to 
section 1447(b) of the Safe Drinking 
Water Act, and instruction that per­
sons seeking judicial review shall pro­
vide copies of any appeal to the persons 
described in 40 CFR 135.ll(a) . 

§ 22.44 Supplemental rules of practice 
governing the termination of per• 
mits under section 402(a) of the 
Clean Water Act or under section 
3008(a)(3) of the Resource Con­
servation and Recovery Act. 

Ut) Scope of this subpcirt. 'l'he supple­
mental 1·ules of pract ice in this subpart 
,;hall also apply in conjunction with 
the Consolidated Rules of Practice in 
this part and with the administrative 
pl'Oceedings for the termination of per­
mi ts under section 102(a) of the Clean 
Water Act or un(ler section 3008(a)(3J of 
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the Resource Conservation and Recov­
ery Act. Notwithstanding the Consoli ­
dated Rules of Practice, these supple­
mental rules shall govern with respect 
to the termination of such permits. 

(b) In any proceeding to terminate a 
pe!'mit for cause under§ 122.61 ol' § 270.43 
of this chapter during the term of the 
permit: 

(ll The complaint shall, in addition 
to the requirements of §22.14(b). con­
tain any additional information speci­
fied in § 124.8 of this chaptel'; 

(2) 'I'he Director (as defined in § 121.2 
of this chapter) shall provide public no­
tice of the complaint in accordance 
with § 124.10 of this chapter. and allow 
for public comment in accordance with 
§ 124.11 of this chapter: and 

(3) The Presiding Officer shall admit 
into evidence the contents of the Ad­
ministrative Record described in § 124.9 
of this chapter. anti any public com­
ments received. 

[65 FR 30901. Mn.y 15, 2000] 

§ 22.45 Supplemental rules governing 
public notice and comment in pro• 
ceedings under sections 309(g) and 
311(b)(6)(B)(ii) of the Clean Water 
Act and section 1423(c) of the Safe 
Drinking Water Act. 

(a) Scope. 'I'his section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings for the 
assessment of any civil penalty under 
sections 309<gJ and 3ll(b)(6)(BJ(iiJ of the 
Clean Water Act (33 U.S.C. 1319(gl and 
1321(bJ<6)(B)(ii )) , and under section 
1123<c) of the Safe Drinking Water Act 
(42 U.S.C . 300h-2<c». Where inconsist­
encies exist between this section and 
§§22.1 through 22.32. this section shall 
apply. . 

(b) Public notice-(1) Genera l . Com­
plainant shall notify the public before 
assessing a civil penalty. Such notice 
shall be provided within 30 days fol­
lowing proof of service of the com­
plaint on the respondent or, in the case 
of a proceeding proposed to be com­
menced pursuant to § 22.13(b), no less 
than 40 days before the issuance of an 
order assessing a civil penalty. The no­
tice period begins upon first publica­
tion of notice . 

<2) Type and content of public notice. 
'I'he complainant shall provide public 
notice of the co mplaint (o!' the pro-

§22.45 

posed consent agreement if §22.13(b) is 
applicable) by a method reasonably 
calculated to provide notice. and shall 
also provide notice directly to any per­
son who requests such notice. The no­
tice shall include: 

(i ) The docket number of the pro­
ceeding: 

(ii) The name and address of the com­
plainant and respondent. and the P<·ll'· 
son fl'om whom information on the pl'o­
ceeding may be obtained. and the a d­
dress of the Regional Hearing Cle rk to 
whom appropriate comments shall be 
directed: 

(iii) The location of the site or facil­
ity from which the violations are al­
leged, and any a pplicable permit num­
ber: 

(ivJ A description of the violation al­
leged and the relief soug·ht: and 

(v) A notice that persons shall sub­
mit comments to the R egional Hearing 
Clerk, and the deadlin e for such sub­
missions. 

(c) Comment by a person who is not a 
party. The following provisions apply in 
regard to comment by a person not a 
party to a proceeding: 

(1) Participation in proceeding. (i) Any 
person wishing to participate in tho 
proceedings must, notify the Regional 
Hearing Clerk in writing within tho 
public noti ce period under paragrapl1 
( bJ( I) of this section . 'I'he person must 
provide his name. complet,e mailing ad­
dress, and state that h e wishes to par­
ticipate in the proceeding·. 

(ii) The Presiding Officer shall pl'O­
vide notice of any h earing on \.he mer­
its to any person who has met the ro­
quirements of paragraph (c)(l l(i) of this 
section aL least 20 days prior to the 
scheduled h earing. 

(iii) A commenter ma y present writ­
ten comments for the record at, any 
time prior to the close of the record. 

(iv) A eommenter wishing to present. 
evidence at a hearing on the merits 
shall notify , in writing·, the Pres iding· 
Officer and the parties of its intent at 
least 10 days prior to the scheduled 
hearing. 'I'his notice must include a 
copy of any document to be introduced, 
a description of the evidence to be pre­
sented, and the identity of any witness 
(and qualifications if an expert} , and 
the subjeet matt.er of the testimony . 

259 



§22.45 

Iv) ln any hmil'ing on tho mel'i ts, a 
eommentol' may present eviclenee, in­
e luding· dil'ect testimony subjec t, to 
c!'oss examination by the parties. 

IViJ Tho P!'esiding Officer shall have 
U1e discretion to establish the extent 
of commenter participation in any 
othel' scheduled activity . 

(2) Limitations. A commenter may not 
eross-examine any witness in any hear­
ing and shall not be subject to or par­
tieipato in any discovtli'Y or prehearing 
exchange . 

13) Quick r esolution and set/.lement. No 
proceeding subject to the public notice 
and comment, provisions of paragraphs 
( lJ) and (e) of this section may be re­
:;olved or settle(1 uncler §22.18, or com­
rnencecl under §22.13ib), until 10 days 
,1rter the close of the comment period 
provided in paragraph l c )(l) of this sec­
tion . 

('IJ f'elit i rm tu set aside a c:unsent (l.gree­
ment and proposed final ore/er . (i) Com­
plainant shall provi(ie to each com­
menter. by certified mail. return re­
ceipt requested, but not to the Re­
gional Hearing Clerk or Presiding Offi­
cer, a copy or any consent agreement 
between the parties and the proposed 
final order. 

<ii) Within 30 days of receipt of the 
c:onsent agreement ancl proposed final 
Ol'(le1· a eommenter may petition the 
Rogional Administnitor (or, for cases 
cornmonced at !~PA Headquarters , the 
J•jnvironmental Appeals Board), to set 
aside the consent agreement and pro­
posed final order on the basis that ma­
terial evidence was not considered. 
Copies of the petition shall be served 
on the parties, but shall not be sent to 
the Rei.:-ional He,tring· Clerk or the Pre­
siding Officer. 

(iii) Within 15 days of receipt of a pe­
tition, the complainant may, with no­
Lice to the Regional Administrator or 
I.<Jnvironmental Appeals Board and to 
t he commenter, withdraw the .consent 
agreement aml proposed final order to 
eonsider the matters raisecl in the peti­
tion. If the eomplainant does not give 
notice of withdrnwal within 15 days of 
1·eccipt of the petition, the Reg·ionaJ 
Administrator or Envii·onmental Ap­
peals Boan! shall assign a Petition Of­
ficer to consic!er and rule on the peti­
tion . The Petition Officer shall be an­
other Presiding· Officer, not otherwise 
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involved in the case. Notice of this as­
signment shall be sent to the parties. 
and to tho Presiding Officer . 

(iv) Within 30 days of assignment of 
the Petition Officer, the complainant 
shall present to the Petition Officer a 
copy of the complaint and a written re­
sponse to the petition. A copy of the 
response shall be provided to the par­
ties and to the commenter, but not to 
the Regional Hearing Clerk or Pre­
siding Officer. 

(VJ The Petition Officer shall review 
the petition, ,,nd comph,inant's re­
sponse, and shall file with the Regional 
Hearing Clerk, with copies to the par­
ties, the commenter, and the Presiding 
Officer, written findings as to : 

(AJ 'I'he extent to which the petition 
states an issue relevant and material 
t o the issuance of the proposed final 
order: 

(B) Whether complainant adequately 
eonsidered anti responded to the peti­
tion: and 

(CJ Whether a resolution of the pro­
ceeding by the parties is appropriate 
without a hearing. 

(vi) Upon a finding by the Petition 
Officer that a hearing is appropriate , 
the Presiding Officer shall order that 
the consent agrnement and proposed 
final order be set aside and shall estab-
1 ish a schedule for a hearing. 

tvii) Upon a finding by the Petition 
Officer that a resolution of the pro­
ceeding without a hearing is appro­
priate, the Petition Officer shall issue 
an ordet· denying the petition a nd stat­
ing reasons for the denial. The Petition 
Officer shall: 

tA) File the order with the Regional 
Hearing Clerk: 

(B) Serve copies of the order on the 
pa.rties and the commenter: and 

(C) Provide public notice of the 
order. 

(viii) Upon a finding by the Petition 
Officer that a rnsolution of the pro­
ceeding without a hearing is appro­
priate, the Regional Administrator 
may issue the proposed final ordet·, 
which shall become final 30 days afte!' 
both the order denying the petition and 
a properly signed consent agreement 
are filed with the Regional Hearing 
Clerk, unless further petition for re­
view is filed by a notice of' appeal in 
the appropriate United States District 
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Court, with coincident notice by cer­
tified mail to the Administrator and 
the Attorney General. Wri tten notice 
of appeal also shall be filed with the 
Regional Hearing Clerk , and sent to 
the Presiding Officer and the parties. 

(ix) If judicial review of the final 
orcler is denied, the final order shall be­
come effective 30 days after such denial 
has been filed with the Regional Hear­
ing Clerk. 

§§ 22,46-22.49 [Reserved] 

Subpart I-Administrative Pro-
ceedings Not Governed by 
Section 554 of the Administra­
tive Procedure Act 

§ 22.50 Scope of this subpart. 

(a) Scope. 'I'his subpart applies to all 
adjudicatory proceedings for: 

(1) The assessment of a penalty under 
sBctions 309(g·)(2)(AJ and 31l(b)(6J(B)(i l 
or the Clean Water Act (33 U.S.C. 
1319(g-H2)(A) and 132l(b)(6)(13J(ill. 

(2J The assessment of a penalty under 
Hections 1414(g)(3)(BJ and 1123(c) of tho 
Safe Drinking Water Act (42 U.S.C. 
300g- 3(g)(3)(B) and 300h- 2( C)l . except 
where a respondent in a proceeding 
untler section 1414(g)(3)<Bl requests in 
its answer a hearing on the record in 
accordance with section 551 of the Ad­
ministrative Procedure Act, 5 U.S.C. 
554 . 

(bl Relationship to other provisions. 
Sections 22.1 through 22.45 apply to 
proceedings under this subpart, except 
for the following provisions which do 
not apply: §§ 22.11, 22.16(c), 22.2l(a), and 
22.29. Where inconsistencies exist be­
tween this subpart and subparts A 
through G of this part, this subpart 
shall apply. Where inconsistencies 
exist between this subpart and subpart 
II of this part, subpart H shall apply. 

§22.51 Presiding Officer. 

The Presiding Officer shall be a Re­
gional Judicial Officer. The Presiding 
Officer shall conduct the hearing, and 
rule on all motions until an initial de­
cision has become final or has been ap­
pealed. 

Pt. 23 

§ 22.52 Information exchange and dis­
covery. 

Respondent 's information exchange 
pursuant to §22.19(a) shall include in­
formation on any economic benefit 1·e­
sulting from any ac:tivi ty or failure to 
act which is alleged in t he administra­
tive complaint to be a violation of ap­
plicable law, including its gross reve­
nues, delayed or avoitled costs . Dis­
covery under §22.19(e) shall not be au­
thorized. except for discovery of infor­
mation concerning respondent's eco­
nomic benefit from alleged violations 
and information concerning respond­
ent 's ability to pay a penalty . 

PART 23-JUDICIAL REVIEW UNDER 
EPA-ADMINISTERED STATUTES 

Sec. 
23.J Definiti ons. 
23 .2 Timing of AclminisLniLor's ,wtion under 

Clean Wntt<l' Ac L. 
2:J .:J 'l'iming of AdminisL1·a Lor·s ,u:Lion unde1· 

Clean Air Aet.. 
23.'l 'l'imin1s of AtlminisLraLor·s aeLion under 

H.e,;ouree Gonserv,LLio11 n11tl H.eeovery 
AcL. 

23.5 1'i1ning- of AdininisLntt,01··s a.c l,ion uncle t· 
Toxic Sulist,,wues Control Ad. . 

23.G Timing of AclminisLraLor's fLd io n unclt,i• 
Fecler,d InsecLicitle. I•'ungieltle ,inti 
ltotlent,ieitle AcL. 

23.7 1'1ming of AclminisLraLor ·s at:Llo n und er 
Safe Drinking WnLer Ad. 

23 .8 Timing of AdmlnlstrnLor 's n.cLion under 
Urnniun1 Mlll Tailings ltndi«tion ConLrnl 
AcL of 1978. 

23.9 1'imlng of Aclministt·ntor's act,ion under 
the Atomic Bnergy Act, . 

23.10 'riming of AtlmlnlstrnLor·s acLion 
under Lhe Federal l<'ood, Drug, m1tl Cos­
metic AcL. 

2:u1 Holicln.ys. 
23.12 Flilng notice of judicinl re view. 

AUTHORITY: Clean Wntet· Act. 33 u.s.c. 
136l(a). 13(i9(b): Cle,in Air Act, 12 U.S .C. 
7GOl(aJ(l), 7607(bJ: Resource. Conserv>LLi on 
and H.eeover.v Aet, 12 u.s.c. G912(a), G97(i: 
Toxic: Substnnces Control AcL. 15 U.S .C. 2Gl8; 
Federal lnsectieide. l<'ung·Jetcle, and 
RotlenLicitle Aet. 7 U.S .C. 1:J6n(IJ ). 13Gwta): 
s,i.re Drinking W'1.Ler Act, •12 U.S.C . :JOOj 
7(n)(2), 300J 9(nJ; ALomlc Energy Act. 12 
U.S.C. 2201, 2239; Fetlernl F'ootl, Drug, anti 
CosmeLic AcL, 21 U.S.C. 37l !_aJ, 316a. 28 U.S .C. 
2112('1,), 2313, 2314. 

SOURCE: 50 FR 7270, Feb. 21, 1985. unless 
otherwise noted. 
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